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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 


required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seqg.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘“‘Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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UNITED STATES COURT OF APPEALS 
TENTH CIRCUIT 
NO. 73-1725 


Heser VALLEY Mitk Company v. Ear Butz, Secretary of Agri- 
culture. 


Appeal from the United States District 
Court for the District of Utah 
(D.C. No. C-354-72) 


Richard W. Giauque, (Van Cott, Bagley, Cornwall & McCarthy and Jean L. 
W. Barnard, on the brief), for Plaintiff-Appellant. 


Judith S. Feigin, (Irving Jaffe, Acting Asst. Atty. General, C. Nelson Day, 
U.S. Attorney, and Robert E. Kopp, Dept. of Justice, on the brief), for De- 
fendant-Appelle. 


Before CLARK,* Justice, and HILL and McWILLIAMS, Circuit 
Judges. 
McWILLIAMS, Circuit Judge. 


*Honorable Tom C. Clark, Associate Justice Retired, United States Supreme 
Court, sitting by designation. 
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Pursuant to 7 U.S.C. § 608c (15)(B), Heber Valley Milk 
Company filed in the United States District Court for The District 
of Utah a petition for review of a milk order of Earl Butz, the 
Secretary of Agriculture. Butz incorporated in his answer by 
reference a certified copy of the transcript of proceedings before 
the Department of Agriculture and then moved for summary 
judgment under Rule 56 of the Federal Rules of Civil Procedure on 
the ground that there was no genuine issue as to any material fact 
and that he was entitled to judgment as a matter of law. The 
motion further set forth that it was based upon ‘“‘the pleadings, 
the record of the administrative proceedings before the Secretary 
of Agriculture, ... and upon controlling law... .”’ 


Upon hearing and after listening to the arguments of opposing 
counsel, the trial court granted Butz’s motion for summary 
judgment and entered judgment in favor of the Secretary. Heber 
Valley now appeals. We reverse under the authority of our recent 
decision in Nickol v. United States, ____ F.2d___(10th Cir. 1974), 
our No. 74-1011, decided June 18, 1974. 


In Nickolwe held that summary judgment is inappropriate in a 
judicial review under the Administrative Procedure Act of 1946 of 
an order and decision of an administrative agency when the issue 
to be decided is whether the administrative order is supported by 
substantial evidence, and there is substantial controversy as to 
the material facts. We indicated in Nickolthat it is the duty of the 
trial court to examine the record as made before the ad- 
ministrative agency, and then to ‘‘find,’’ and to identify, the 
‘‘facts’’ which it deems to be supportive of the agency’s order, if 
such be the trial court’s resolution of the matter. The trial judge in 
Nickolin his judgment and order stated that he had examined the 
record as made before the administrative agency and that he had 
“concluded” that there was evidence to support the agency’s 
decision. But in Nickol we held that such was not enough, and 
that the trial court must itself make ‘‘a finding of fact or facts as 
to what is the substantial evidence which supports the agency 
determination ... [and that] the appellate court cannot properly 
review the district court’s action without such findings.” 


Both the rule and reasoning of Nickol dictate a reversal of the 
instant case and a remand with directions that the trial court 
examine the record of proceedings as made before the Secretary of 
Agriculture and then make findings as to the facts which it deems 
to be supportive of the Secretary’s decision and order. The central 
issue in the instant case is whether the order and decision of the 
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Secretary of Agriculture is ‘‘in accordance with law,’’ which 
carries with it a determination as to whether the order is sup- 
ported by substantial evidence. See, for example, Chiglades 
Farm, Ltd. v. Butz, 485 F.2d 1125 (5th Cir. 1973); Fairmont 
Foods Company v. Hardon, 442 F.2d 762 (D.C. Cir. 1971); Lewes 
Dairy, Inc. v. Freemans, 401 F.2d 308 (6th Cir. 1968), cert. 
denied, 394 U.S. 929 (1968); and Freeman v. Hygeia Dairy 
Company, 326 F.2d 271 (5th Cir. 1964). 


In the present case, unlike Nickol, there is nothing in the record 
before us to indicate that the trial judge before granting summary 
judgment had himself examined the record as theretofore made 
before the Secretary of Agriculture. From the colloquy between 
the court and counsel it would appear that such was not the case, 
and that in granting the Secretary’s motion for summary 
judgment, the court relied on counsel’s statements as to what was 
in the record. In any event, under Nickol, the trial court must 
itself examine the record as made before the agency and must 
itself find and identify the supportive facts. 


In reversing we are aware that the trial court in granting the 
summary judgment was following procedures which were often 
used in a proceeding of this type. However, Nickol, which was 
decided only recently and long after the trial court acted in the 
present case, has changed all that. 


Judgment reversed and case remanded for further proceedings 
consonant with the views herein expressed. 
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Commodity Exchange Act 


Economou, ArtHurR N.and Artuur N. Economou & Co., 
Inc. v. Unrtep States DEPARTMENT OF AGRICULTURE. 
No. 73-1221, 2d Cir. Decided March 28, 1974. Grant- 
ing petitioners’ petition for review and setting aside 
Department’s order in CEA Docket No. 167 (32 A.D. 


(No. 15,920) 


In re Roy D. Simmons. CEA Docket No. 219. Decided July 3, 
1974. 


Exceeding speculative trading limits — Filing false and misleading reports — 
Sanction 


The stipulation of respondent has been accepted, and the order herein is issued 
accordingly against him for violating the Act in exceeding the speculative 
trading limits permitted under the Act and in the filing of false and mis- 
leading reports of transactions executed by him and the position held by 
him. Respondent shall cease and desist from such violations. And resportd- 
ent is suspended as a registrant under the Act for a period of six (6) months 
and is prohibited from trading in commodities on or subject to the rules of 
any contract market for a period of six (6) months, as stated in the order 
herein. 


Herbert R. Bader, for complainant. 
Arthur A. Reiser, Jr., Chicago, IIll., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 





ROY D. SIMMONS 
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PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act, ‘‘the Act” (7 U.S.C. § 1 et seq.), instituted by a 
Complaint and Notice of Hearing, alleging that the respondent, 
Roy D. Simmons, is now and was at all times material a registered 
floor broker under the Act and a member of the Chicago Mer- 
cantile Exchange, a duly designated contract market under the 
Act. The complaint charges that the respondent violated both the 
speculative daily trading limit, as fixed by the Commodity Ex- 
change Commission, and the reporting requirements of the 
Commodity Exchange Act. Such acts were alleged to have been. 
wilful and in violation of sections 4a, 4i and 6(b) of the Act (7 
U.S.C. §§ 6a, 6i, and 9) and sections 150.5, 15.01, 15.03, 18.00, 
18.01, and 18.03 (7 CFR 150.5, 15.01, 15.02, 15.03, 18.00, 18.01, 
and 18.03). 


Prior to Hearing the respondent agreed to a stipulation under 
section 0.4(b) of the Rules of Practice (17 CFR 0.4(b)) in which he 
(1) admits the facts hereunder as set forth in paragraphs 1 
through 5 of the Findings of Fact, (2) waives oral hearing on the 
charges in the complaint and consents to the entry, without 


further proceedings, of a Decision and Order containing the facts 
admitted in such stipulation as the findings of fact, conclusions of 
law based on such findings and the order contained herein. 


FINDINGS OF FACT 


1. Roy D. Simmons is now, and was at all times material, a 
registered floor broker under the Commodity Exchange Act and a 
member of the Chicago Mercantile Exchange. 


2. The Chicago Mercantile Exchange is now, and was at all 
times material, a duly designated contract market under the 
Commodity Exchange Act. 


3. On December 5, 1969, Mr. Simmons held open contracts in 
shell egg futures on the Chicago Mercantile Exchange in excess of 
25 carlots in a single future. 


4. Roy D. Simmons submitted reports to the Commodity 
Exchange Authority which purported to show all transactions 
executed for him and his position in shell egg futures on the 
Chicago Mercantile Exchange on December 5, 1969, but such 
reports did not show the actual transactions executed for him or 
the true position held by him. 
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5. On December 5, 1969, Mr. Simmons made speculative sales 
of 187 carlots in shell egg futures on or subject to the rules of the 
Chicago Mercantile Exchange. 


CONCLUSIONS 


By reason of the facts set forth above, Roy D. Simmons 
violated section 4a of the Commodity Exchange Act (7 U.S.C. 6a) 
and the order of the Commodity Exchange Commission, 
establishing limits on the daily trading in shell eggs for future 
delivery (17 CFR 150.5) and Mr. Simmons submitted a false 
report to the Commodity Exchange Authority in violation of 
sections 4i and 6(b) of the Commodity Exchange Act (7 U.S.C. 
§§ 6i and 9) and sections 15.01, 15.02, 15.03, 18.00, 18.01, and 
18.03 (17 CFR §§ 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03) of 
the rules and regulations thereunder. 


The complainant states that Administrative Officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation submitted by the respondent. The Administrative 
Officials believe that the prompt entry of the proposed order 
would constitute a satisfactory disposition of this case, serve the 
public interest and effectuate the purposes of the Act. The 
complainant recommends, therefore, that the stipulation be 
accepted and the proposed order be issued. 


ORDER 


Effective upon the date of service of this order, the respondent, 
Roy D. Simmons, shall cease and desist from exceeding the 
speculative trading or position limits fixed by the Orders of the 
Commodity Exchange Commission. Further, the respondent, Roy 
D. Simmons, shall cease and desist from wilfully making any false 
or misleading statements of a material fact in any report filed with 
the Secretary of Agriculture under the Commodity Exchange Act. 


Effective upon the thirtieth day after the date of entry of this 
order, (1) the registration of the respondent as floor broker under 
the Commodity Exchange Act is suspended for a period of six (6) 
months, and (2) the respondent is prohibited from trading in 
commodities on or subject to the rules of any contract market for 
a period of six (6) months, and all contract markets shall refuse all 
trading privileges to the respondent during this period. Such 
prohibition and refusal shall apply to all such trading done and 





ECONOMOU v.U.S. DEPT. AGRI. 899 
Cite as 33 A.D. 899 


positions held directly by the respondent, either for his own ac- 
count or as the agent or representative of any other person or 
firm, and also to all such trading done through, and to all 
positions held indirectly by, persons or firms owned wholly or in 
substantial amount by said respondent, or in any way subject to 
his discretion or control, wholly or substantially. 


A copy of this Decision and Order shall be served on the 
respondent and on each contract market. 


COURT DECISION 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
No. 759 - September Term, 1973 
(Argued March 28, 1974 Decided March 28, 1974) 


Docket No. 73-1221 


Artuur N. Economou and Artuur N. Economou & Co., Inc., 
Petitioners, 


Uv. 


Unitep States DEPARTMENT OF AGRICULTURE, Respondent. 


OPINION 


PER CURIAM 


Artuur N. Economou, New York, N.Y. Petitioner Pro Se. 

Jackson & KupperMAN, Brooklyn, N.Y. on the brief for Petitioner Corporation. 

Irvinc JAFFE, Acting Asst. Attorney General, Civil Division, Dept. of Justice, 
Mortin Hollander and Michael H. Stein, Attorneys, Civil Division, Depart- 
ment of Justice, Washington, D.C., of counsel, on the brief for Respondent. 
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Before: KAUFMAN, Chief Judge, SMITH and ANDERSON, 
Circuit Judges. 


Petition for review of order of the Department of Agriculture 
suspending petitioners as futures commission merchants under 
the Commodity Exchange Act (7 U.S.C. § 1 et seq.) and en- 
joining petitioners from operating as such without the minimum 
financial requirements established by section 1.17 of the 
Department’s regulations. 17 C.F.R. § 1.17. Petition granted; 
order set aside. 


PER CURIAM: 


Petitioners, who are no longer in business as futures com- 
mission merchants under the Commodity Exchange Act seek 
review of a 90-day suspension order, advancing numerous 
grounds, including estoppel, lack of evidence of violation and of 
willfulness. We need not address most of these, since it appears 
that the essential finding of willfulness, now passionately 
protested, was made in a proceeding instituted without the 
customary warning letter, which the Judicial Officer conceded 
might well have resulted in prompt correction of the claimed 
insufficiencies. Under these circumstances, the finding of 
willfulness appears erroneous on the record taken as a whole, and 
the sanctions imposed unwarranted. 


The petition for review is granted and the order set aside. 
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Horse Protection Act 


OppENHEIMER, Mose. HPA Docket No. 6. Consent order — 
Civil penalty 


(No. 15,921) 


In re Mose OppeNHEIMER. HPA Docket No. 6. Decided July 25, 
1974. 


Consent order — Penalty 


Respondent has consented to the issuance of the order herein against him for 
violating the Act in using a foreign substance on the front legs of a horse, 
said horse being shown and exhibited in a horse show. Respondent is 
assessed a civil penalty in the amount of $250.00 


Alexander Samoful, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is an administrative action for the collection of a civil 
penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the Act, and the regulations 
promulgated thereunder (9 CFR 11.1 et seq.), hereinafter referred 
to as the regulations, instituted by a complaint filed on February 
27, 1974, by the Administrator of the Animal and Plant Health 
Inspection Service. Respondent has filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations of the complaint, 
waives oral hearing and further procedure under the rules of 
practice (9 CFR 12.1 et seq.), and for the purposes of this 
proceeding and for such purposes only, consents to the issuance of 
a specified order containing findings of fact, conclusions and 
order, assessing a civil penalty of $250, based upon the allegations 
set forth in the complaint. The complainant has recommended 


that said order be issued. 
901 
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FINDINGS OF FACT 


1. (a) Mose Oppenheimer, hereinafter referred to as the 
respondent, is an individual with his principal place of business 
located at Lawton, Kentucky 41153. 


(b) Respondent, at all times material herein, was the 
exhibitor of, and had full custody and control over, a horse shown 
as Exhibit No. 951, in Class No. 30 at the Youngstown Charity 
Horse Show, Canfield, Ohio, on or about July 20, 1972. 

2. (a) The Youngstown Charity Horse Show, Canfield, Ohio, 
was a horse show to which horses had been moved in commerce. 

(b) Respondent, on or about July 20, 1972, did use a foreign 
substance on the pastern areas of both front legs of a horse while 
being shown and exhibited as Entry No. 951, in Class No. 30 at 
the Youngstown Charity Horse Show, Canfield, Ohio, and, when 
requested, failed to furnish the Veterinary Services representative 
a certification from a veterinarian that such substance was ap- 
plied for beneficial therapeutic purposes and that its presence 
during the showing or exhibition was required for such purposes. 


CONCLUSIONS 


By reason of the facts set forth in paragraph 2 herein, 
respondent has violated section 11.2(d) of the regulations (9 CFR 
11.2(d)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order shall be issued. 


ORDER 


Respondent Oppenheimer is assessed a civil penalty of $250 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Alexander W. 
Samofal, Office of the General Counsel, Regulatory Division, 
Room 1207, South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within 30’ days from the 
date of this order. 


Copies hereof shall be served upon the parties and this order 
shall become effective upon the date of service of the order upon 
respondent. 
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(No. 15,922) 


In re Daxota Pork, Inc. P&S Docket No. 4919. Decided July 9, 
1974. 


Consent order — Sanction 


The Trustee in Bankruptcy for respondent has consented to the issuance of the 
order herein against respondent for violations of the Act and regulations in 
connection with its accounts and records, issuance of insufficient funds 
checks, failure to pay when due, and failure to meet the financial require- 
ments of the Act. Respondent is suspended as a registrant under the Act 
for 30 days and thereafter until no longer insolvent. 


Rodney Streff, for complainant. 
Herbert L. Meschke, Minot, N. Dakota, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on March 7, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the financial condition of the respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


The Trustee in Bankruptcy for Dakota Pork, Inc., has filed an 
answer in which he admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seg.) and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint, the order to become ef- 
fective on the sixth day after service upon respondent. Com- 
plainant has recommended that the order consented to by the 
Trustee in Bankruptcy for Dakota Pork, Inc., be issued. 


FINDINGS OF FACT 


1. (a) Dakota Pork, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Jamestown, North Dakota 54801. 
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(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent, in connection with its operations as a dealer 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


Date of 


Purchase No. of Head Amount Purchased From 
11-21-73 154 pigs $ 4,364.75 Feeder Pig Tel-O-Auction 
Wisconsin Feeder Pig 
Marketing Cooperative 
Oakes, North Dakota 
11-27-73 50 pigs 1,387.75 Harlan McKenzie 
Courtenay, North Dakota 
11-28-73 16 hogs 2,606.06 Leo Heinrich 
Rhame, North Dakota 
12-3-73 91 hogs 10,880.30 Sas bi AL AS e 
12-8-73 176 hogs 15,074.32 es 3 _ 
11-28-73 700 hogs 65,533.15 Lawrence Thiele d/b/a 
Thiele Cattle Co. 
New Salem, North Dakota 
11-29-73 284 hogs 23,557.12 Rugby Livestock Sales 
Rugby, North Dakota 
12-6-73 36 hogs 2,999.56 : “ “ 
11-30-73 6 hogs 565.45 Ervin Tebelius d/b/a 
Harvey Livestock Auction 
Harvey, North Dakota 
11-30-73 113 hogs 9,559.93 Linton Livestock Sales, Inc. 
Linton, North Dakota 
12-7-73 135 hogs 11,967.93 = “ 
11-30-73 11 hogs 988.49 Keith Klose 
Jamestown, North Dakota 
12-3-73 38 hogs 3,536.88 Edgeley Livestock Sales, Inc. 
Edgeley, North Dakota 
12-10-73 37 pigs 1,018.00 < “ + 
12-4-73 127 hogs 11,193.03 Ellendale Livestock Sales, Co. 
Ellendale, North Dakota 
12-11-73 150 hogs 13,485.61 oi “7 
12-5-73 494 hogs 45,487.62 Minot Livestock Auction, Inc. 
; Minot, North Dakota 
12-6-73 54 hogs 4,542.50 John R. Long 
Goodrich, North Dakota 
12-11-73 25 hogs 2,339.68 Soupir Brothers 
Courtenay, North Dakota 
12-11-73 122 hogs 11,175.05 A & M Hogs 


sé 
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Date of 
Purchase No. of Head Amount Purchased From 
Rugby, North Dakota 
12-12-73 6 hogs 523.57 Barnes Brothers 
Courtenay, North Dakota 


12-12-73 29 hogs 2,340.30 Bob Cook 
Woodworth, North Dakota 


12-13-73 20 hogs 1,474.24 Marlyn Froseth 
- Kenmare, North Dakota 


12-13-73 9 hogs 802.05 Ray Larson 
Ypsilanti, North Dakota 


(b) As of January 11, 1974, there remained unpaid a total of 
$247,403.34 for the livestock set forth in (a) above. 


3. Respondent, in connection with its operations as a dealer on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date of Dateof No.ofHead Amount of 
Purchase Check and Species Check Purchased From 
11-21-73 11-29-73 154 pigs $ 4,364.75 Feeder Pig Tel-O- 
Auction, Wisconsin 
Feeder Pig Marketing 
Cooperative 
Oakes, North Dakota 
11-27-73 50 pigs 1,387.75 Harlan McKenzie 
Courtenay, North Dakota 
11-30-73 700 hogs 65 ,948.92 Lawrence W. Thiele 
d/b/a Thiele Cattle Co. 
New Salem, North Dakota 
284 hogs 23,724.77 Rugby Livestock Sales 
Rugby, North Dakota 
6 hogs 569.16 Ervin Tebelius d/b/a 
Harvey Livestock Auction 
Harvey, North Dakota 
113 hogs 9,559.93 Linton Livestock Sales, 
Inc., Linton, 
North Dakota 
12-1-73 21 hogs 988.49 Keith Klose 
Jamestown, North Dakota 
12-12-73 91 hogs 10,880.30 Leo Heinrich 
Rhame, North Dakota 
12-10-73 127 hogs 11,193.03 Ellendale Livestock 
Sales Co. 
Ellendale, North Dakota 
12-11-73 13 hogs 1,247.12 Minot Livestock 
Auction, Inc. 
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Date of Date of No. ofHead Amount of 
Purchase Check and Species Check Purchased From 
Minot, North Dakota 


12-5-73 12-11-73 60 hogs 8,549.04 
12-5-73 12-11-73 83 hogs 6,361.75 = o e 
12-5-73 12-11-73 169 hogs 14,075.68 7 ae 7 
12-6-73 12-6-73 54 hogs 4,542.50 John R. Long 

Goodrich, North Dakota 
12-11-73 12-11-73 25 hogs 2,339.68 Soupir Brothers 

Courtenay, North Dakota 
12-12-73 12-12-73 6 hogs 523.57 Barnes Brothers 

Courtenay, North Dakota 
12-12-73 12-12-73 29 hogs 2,340.30 Bob Cook 

Woodworth, North Dakota 
12-13-73 12-13-73 9 hogs 802.05 Ray Larson 

Ypsilanti, North Dakota 
12-13-73 12-13-73 20 hogs 1,474.24 Marlyn Froseth 

Kenmare, North Dakota 


4. (a) Respondent’s current liabilities presently exceed its 
current assets. 


(b) Respondent’s current liabilities as of December 14, 1973, 
exceeded its current assets. As of December 14, 1973, respondent 
had current liabilities totalling $763,326.40 and current assets 
totalling $128,442.24 resulting in an excess of current liabilities 
over current assets of $634,884.16. 


5. Respondent, during the period from November 1, 1973, 
through December 31, 1973, in connection with its operations as a 
dealer under the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in its business. Respondent during such period faiied to 
maintain purchase and sales invoices, an accounts payable journal 
and a general ledger. 


CONCLUSIONS 


By reason of the facts as found in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts as found in Findings of Fact 4 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts as found in Findings of Fact 5 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 
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Inasmuch as the Trustee in Bankruptcy of Dakota Pork, Inc., 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Dakota Pork, Inc., its officers, directors, agents, and em- 
ployees or through any corporate or other device, in connection 
with its operations as a dealer, under the Act, shall cease and 
desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


2. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they were drawn to pay 
such checks. 


Dakota Pork, Inc., shall keep accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in its business as a dealer subject to the Act including 
purchase and sales invoices, an accounts payable journal and a 
general ledger. 


Dakota Pork, Inc., is suspended as a registrant under the Act 
for a period of 30 days and thereafter until it demonstrates that it 
is no longer insolvent. When Dakota Pork, Inc., demonstrates 
that it is no longer insolvent, a supplemental order will be issued 
in this proceeding terminating this suspension, after the ex- 
piration of the 30-day period. 


The provisions of this Order shall not operate to prohibit the 
Trustee in Bankruptcy for Dakota Pork, Inc., from performing 
his duties with respect to liquidating the assets of Dakota Pork, 
Inc., including performance of existing contracts with individual 
farmers for raising piglets. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


Copies hereof shall be served upon the parties. 
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(No. 15,923) 


In re Geratp G. Mitosevicu. P&S Docket No. 4942. Decided 
July 11, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in connection with false and incorrect 
accountings, and other unfair and deceptive practices as found herein. 
Respondent is suspended as a registrant under the Act for 14 days. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on April 19, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging the respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Gerald G. Milosevich, hereinafter referred to as the 
respondent, is an individual whose address is Oliver, Penn- 
sylvania. 


(b) The respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account and of buying livestock 
on a commission basis, in commerce. 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock on a commission basis in commerce. 


2. Respondent, on or about the dates and in the transactions 
described in paragraph II of the complaint, used false names when 
consigning and selling his livestock, or causing his livestock to be 
consigned and sold, in commerce, at a posted stockyard, the 
Grantsville Community Sale, Inc., Grantsville, Maryland. 


3. Respondent during the period of February 1, 1973, through 
June 2, 1973, acted as a livestock purchasing agent for A. F. 
Moyer & Sons, Inc., Souderston, Pennsylvania; Bovalina 
Packing Co., Inc., Slovan, Pennsylvania; and Routh Packing 
Co., Inc., Tiffin, Ohio, pursuant to arrangements made by the 
management of said meat packing companies whereby respondent 
was to be paid an agreed buying commission for his service. 


Respondent while acting in his capacity as an agent for said 
meat packing companies ‘“‘purchased”’ his own livestock which 
had been consigned to Grantsville Livestock Auction, Inc., at an 
undisclosed mark-up and in addition assessed his principals the 
agreed commission without disclosing to his principals the true 
ownership of such livestock. During the period February 1, 1973, 
through June 2, 1973, respondent consigned 110 head of his own 
livestock to the above stockyard and “‘purchased’”’ 56 head of his 
own livestock back to fill orders. He made a profit of $730.62 on 
the 110 head and assessed his principals a buying commission of 
$120.89 for the 56 head which he “‘purchased”’ to fill orders. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 3, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and section 201.44 of the regulations (9 CFR 201.44). 

Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, his employees and agents, directly or indirectly, in 
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connection with his livestock operations subject to the Act, shall 
cease and desist from: 


(1) Using an assumed, fictitious or otherwise false or incorrect 
name when consigning or selling livestock in commerce; 


(2) Using his own livestock to fill purchase orders on a com- 
mission or agency basis without disclosing to the person for whom 
such purchases are made the true ownership of such livestock; and 


(3) Failing to transmit or deliver to persons for whom pur- 
chases of livestock are made on a commission basis a full, true and 
correct accounting of such purchase transactions. 


Respondent is -suspended as a registrant under the Act for a 
period of 14 days. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,924) 


FRANK Novy v. WEsTERN IowA Farms Co. d/b/a Martin Bros. & 
Co. P&S Docket No. 4693. Decided July 11, 1974. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


E. Edward Brown, Garden City, Kansas, for complainant. 
Victor J. Lich, Omaha, Nebraska, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order 
was issued on January 2, 1974, in which respondent was ordered 
to pay to complainant the sum of $3,758.09 with interest thereon 
at the rate of 8 percent per annum from January 1, 1972, until 
paid. That order was served on respondent on January 7, 1974. 


On January 21, 1974, respondent filed a petition for recon- 
sideration of that order of January 2, 1974. That petition was duly 
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served on complainant who timely filed an answer thereto. 
Neither party filed a brief. 


Respondent’s agent Norman Nieman testified (Tr. pgs. 83-4) 
that on Monday, November 15, 1971, he phoned complainant 
Novy and ordered certain cows. Neiman testified, ‘‘Well, I called 
him and I told him I could use anywhere from 7 to 10 loads of 
cows, if they were bought in accordance with the cows that he had 
purchased the week before, and the week before that, and he said 
he thought he could fill the order.’ 


Respendent’s employee Charles Leonard, Jr. testified (Tr. pgs. 
117-8), ‘‘Well, the first few loads of cows were real good ones. * * * 
After the third load the cows weren’t as good as they were in the 
first few loads.”’ 


Nieman testified (Tr. pg. 93) that the following Monday, he 
telephoned complainant Novy: 


Q. What did you tell Mr. Novy in that conversation? 


A. I told him that there was something wrong with the cows 
because, I says, these aren’t all stock cows. I asked then 
if it could be possible that they loaded the wrong cows 
that they were so bad. And he told me no. And I said, 
“They don’t fit the order at all and they are not tested 
the way I ordered them and I can’t send them to Iowa,” 
and he told me he’d picked them out, I’d have to make 
out the best I could. 


Q. What did you take that to mean? 


A. Well, he meant for me to dispose of them. 


Complainant, in his testimony, contradicted Nieman’s 
testimony regarding rejection of the cattle and testified that 
Nieman never rejected any of them. 


On the question whether respondent through Nieman, in that 
telephone call on the Monday after the cattle had been delivered, 
rejected all the cattle and was requested by complainant to sell 
them for his account, the evidence is in conflict. As found in the 
order of January 2, 1974, however, the subsequent conduct of the 
respondent is inconsistent with its contentions. If the animals 
complainant bought on November 15 and 16, 1971, were other 
than what were ordered by respondent through Nieman, and if 
Nieman intended to reject all those animals, Nieman did not make 
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such a rejection clear to complainant, and his failure to do so, 
coupled with respondent’s subsequent conduct, amounted to a 
ratification of complainant’s purchases. 


All contentions of respondent presented for the record have 
been considered whether or not specifically mentioned herein, and 
it is concluded that after a careful examination of the record and a 
review of the findings and conclusions relating to respondent’s 
contentions, no changes in such findings and conclusions should 
be made. 


(No. 15,925) 


In re New M. Rosipoux. P&S Docket No. 4238. Decided July 15, 
1974. 
Supplemental order 


Rodney Streff, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


In this disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), an order was issued on March 12, 1970, which, in 
part, suspended the respondent as a registrant under the Act until 
he complied fully with the bonding requirements under the Act 
and the regulations. Respondent has now filed an adequate bond 
and is in compliance with said requirements. 


Accordingly, the suspension of the respondent as a registrant 
under the Act in the order of March 12, 1970 is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 15,926) 


In re Maryvitte Auction Company, Inc. P&S Docket No. 4962. 
Decided July 17, 1974. 
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Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in connection with its employment of a 
registered dealer at its stockyard and permitting him to purchase consigned 
livestock for his own account and to sell livestock at the stockyard for his 
own account. 


Rodney Streff, for complainant. 
Dick Thompson, Maryville, Mo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on May 28, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint 
and, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the cease 
and desist order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Maryville Auction Company, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Maryville, Missouri. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
Maryville Auction Company, Inc., a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 





MARYVILLE AUCTION CO. 915 
Cite as 33 A.D. 913 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


2. Respondent, during the period from April 25, 1973, through 
September 19, 1973, employed Pete Younger, a registered dealer, 
as its ringman and auctioneer at the stockyard, and on or about 
the dates and in the transactions set forth below, permitted him to 
purchase, for his own account, livestock which had been con- 
signed to respondent for sale on a commission basis and permitted 
him to sell livestock at the stockyard for his own account while so 
employed. 


PURCHASES 
Sale Date No. of Head Purchase Amount 
4/25/73 20 $3 ,396.25 
5/2/73 6 561.00 
5/30/73 24 4,497.50 
6/13/73 13 3,214.93 
7/25/73 26 2,079.70 
9/5/73 17 2,555.66 
9/19/73 11 2,966.35 


SALES 
Sale Date No. of Head Amount of Sale 
4/25/73 27 $4,586.93 
5/2/73 21 3,804.77 
7/11/73 37 1,249.42 
8/1/73 52 2,565.13 
9/12/73 33 5,807.35 


CONCLUSIONS 


By reason of the facts as found in Findings of Fact 2, respond- 
ent has willfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)), and sections 201.57(a) and 201.66(b) of the 
regulations (9 CFR 201.57(a), 201.66(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents and 
employees, directly or through any corporate or other device, in 
connection with respondent’s livestock operations under the Act, 
shall cease and desist from: 
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1. Employing or permitting any dealer or market agency, or 
any employee of any such person, to perform any service or duty 
in connection with the furnishing by respondent of its services 
when such dealer or market agency engages in dealer or market 
agency transactions at the stockyard; and 


2. Permitting its ringman and auctioneer, or any other em- 
ployees engaged in the actual conduct of auction sales, to pur- 
chase livestock out of consignments for any purpose for their own 
account. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,927) 


In re Rosert J. Nerup. P&S Docket No. 4837. Decided July 17, 
1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against him 
for violating the Act and regulations in failing to meet the bonding require- 
ments thereof. 


John E. Ford, for complainant. 
R. L. Gilbert, Morrill, Nebraska, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on August 1, 1973, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer, as well as a sup- 
plement to such answer, in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the 





ROBERT J. NERUD 917 
Cite as 33 A.D. 916 


remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint, the order 
to become effective on the sixth day after service upon respond- 
ent. Complainant has recommended that the order consented to 
by the respondent be issued. 


FINDINGS OF FACT 


1. A. Robert J. Nerud, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located at 
Route 2, Mitchell, Nebraska. 


B. Respondent is, and at all times material herein, was 


e ° ° oo) ae ° 
(1) engaged in the business of buying livestock in 
commerce on a commission basis; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under t e Act was ter- 
minated on December 10, 1965. Respondent was notified by 
certified mail that if he continued his livestock operations without 
bond coverage or its equivalent, as required under the Act and the 
regulations, he would be in violation of section 312(a) of the Act 
and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has 
engaged in the business of a market agency buying livestock in 
commerce on a commission basis, without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact two herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below, has now complied fully 
with the bonding requirements, and complainant has recom- 
mended that such order be issued, the order will be issued. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 918 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,928) 


In re W. Dean Drake. P&S Docket No. 4844. Decided July 18, 
1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against him 
for violating the Act and regulations in failing to fully comply with the 
bonding requirements thereof. 


Thomas C. Heinz, for complainant. 
John R. Naylor, II, Pueblo, Colo. for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on August 14, 1973, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
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the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 
I 


(a) W. Dean Drake, hereinafter referred to as the respondent, is 
an individual with his principal place of business located at 33 6th 
Street, Penrose, Colorado. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


II 


Based on the volume of business reported in his annual report 
transacted as a dealer during the period January 1, 1972 through 
December 31, 1972, respondent was required under the Act and 
the regulations, to increase from $5,000 to $20,000 the amount of 
bond or bond equivalent maintained to secure the performance of 
his dealer obligations. Respondent was notified by certified mail 
on or about May 15, 1973 that if he continued his livestock 
operations without adequate bond coverage as required under the 
Act and the regulations, he would be in violation of section 312 of 
the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respond- 
ent continued to engage in the business of a dealer buying and 
selling livestock in commerce for his own account without fur- 
nishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.49 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Inasmuch as respondent has consented to the order set forth 
below and has come into full compliance with the bonding 
requirements of the Act and the regulations, and complainant has 
recommended that such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in any 
business in commerce in any capacity for which bonding is 
required under the Packers and Stockyards Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations. Such 
order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon 
respondent. 


(No. 15,929) 


In re Tep Green, C. E. Mappox d/b/a CorpeE.t Livestock Auc- 
TION. P&S Docket No. 4775. Decided July 19, 1974. 


Insufficient funds checks or drafts — Failure to pay when due — Sanction 


Where respondents violated the Act and regulations in failing to pay when due 
for livestock purchased in commerce and issued insufficient funds checks 
or drafts in purported payment therefor, respondents are suspended as 
registrants under the Act for a period of seven (7) days. 


John E. Ford, for complainant. 
Respondents pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on April 3, 1973, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. The complaint alleges that respondents violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of 
the regulations (9 CFR 201.43(b)). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondents by the 
Hearing Clerk by certified mail, and personal service. 


Respondents were informed in the letter of service that an 
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answer should be filed within 20 days, and that failure to answer 
denying the allegations in the complaint and requesting an oral 
hearing would constitute admission of such allegations and waiver 
of such hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondents’ failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1. (a) Ted Green and C. E. Maddox, hereinafter referred to as 
the respondents, are partners, d/b/a Cordell Livestock Auction, 
with their principal place of business located at Box 420, Cordell, 
Oklahoma 73632. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of conducting and operating 
the Cordell Livestock Auction, posted under the subject to the 
provisions of the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and buying and selling 
livestock in commerce for their own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce; and as a dealer to 
buy and sell livestock in commerce. 


2. (a) Respondents in connection with their operations as a 
dealer on or about September 14, 1972, purchased 126 head of 
livestock in commerce, and in purported payment therefore issued 
a draft or check in the amount of $21,029.39 to Raymond Griffith 
Order Buying and Clearing Company, Fort Smith, Arkansas, 
which was returned unpaid by the bank upon which drawn due to 
insufficient funds on deposit in the account upon which the check 
or draft was drawn. 


On or about December 12, 1972, following partial payment of 
the original draft or check, another draft or check in the amount of 
$7,264.79 in purported payment of the unpaid balance was issued 
to Raymond Griffith Order Buying and Clearing Company, Fort 
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Smith, Arkansas, which was also returned unpaid by the bank 


upon which drawn due to insufficient funds on deposit in the 
account upon which the draft or check was drawn. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 


respondents have violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


1. Issuing drafts and/or checks in payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such drafts and/or checks; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondents are suspended as registrants under the Act for a 
period of 7 days. 


This order shall be effective from the sixth day after the 
Decision and Order become final.* Copies hereof shall be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceeding 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 15,930) 


In re W. M. Kine, Jr. P&S Docket No. 4888. Decided July 25, 
1974. 


*The Decision and Order became final July 19, 1974. --Ed. 
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Bonding requirements — failure to comply with — Sanction 


Where respondent violated the Act and regulations by failing to comply with 
the bonding requirements thereof, respondent is suspended as a registrant 
under the Act until he complies with the bonding requirements thereof. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on December 28, 1973 by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture. The complaint alleges that respond- 
ent wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by Respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 


FINDINGS OF FACT 


1. (a) W.M. King, Jr., hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located at 
Route 2, Ashland, Alabama 36251. 
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(b) Respondent is, and at all times material herein, was 


(1) engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on April 5, 1972. Respondent was notified by certified 
mail that if he continued his livestock operations without bond 
coverage or its equivalent, as required under the Act and the 
regulations, he would be in violation of section 312(a) of the Act 
and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has con- 
tinued to engage in the business of a dealer, buying and selling 
livestock in commerce for his own account, without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact Two herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


ORDER 


Respondent shall cease and desist from engaging in any 
business in commerce in any capacity for which bonding is 
required under the Packers and Stockyards Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies with the bonding requirements under the Act and the 
regulations. When he has complied with such requirements, a 
supplementary order will be issued in this proceeding terminating 
the suspension. 


This order shall be effective from the sixth day after the 
Decision and Order become final.* Copies hereof should be served 


*The Decision and Order became final July 25, 1974. --Ed. 
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upon the parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 15,931) 


In re J. D. Monk, Jr. P&S Docket No. 4869. Decided July 31, 
1974. 


Purchase price — failure to pay when due 


Where respondent violated the Act and regulations in failing to pay when due 
for livestock purchased in commerce, respondent is ordered to cease and 
desist from such violations. 


John E. Ford, for complainant. 
A. Clayton James, Jr., Franklinton, La., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
complaint issued on October 10, 1973, by the Administrator, 
Packers and Stockyards Administration, under authority 
delegated by the Secretary of Agriculture. The complaint charges 
that the Respondent, in connection with his operations as a 
dealer, on three different dates during the period from October 31, 
1972, through November 30, 1972, purchased livestock in com- 
merce and failed to pay, when due, the full purchase price of such 
livestock, thereby wilfully violating section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


On November 19, 1973, Respondent filed an answer denying the 
alleged actions charged in the complaint and requested an oral 
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hearing. In accordance with the applicable Rules of Practice, the 
answer was not timely filed, since it was filed 18 days after ter- 
minating of the 20-day period specified. On December 18, 1973, 
Respondent filed a motion explaining the delay in filing the an- 
swer and requesting that the answer previously filed be accepted. 
On January 11, 1972, the Administrative Law Judge entered an 
order accepting the answer as timely filed and set the matter for 
hearing. 


Oral hearing was held in New Orleans, Louisiana, on February 
12, 1974, before Administrative Law Judge John G. Liebert. 
Respondent was represented by Clayton James, Esq., attorney, 
Franklinton, Louisiana, and Complainant was represented by 
John E. Ford, Esq., Office of the General Counsel, United States 
Department of Agriculture. At the conclusion of the hearing the 
parties were given an opportunity to file proposed findings of fact 
and briefs. The final brief in the matter was filed on March 21, 
1974. 


FINDINGS OF FACT 


1. J. D. Monk, Jr., hereinafter referred to as the Respondent, 
is an individual with his principal place of business located at 
Mount Hermon, Louisiana. At all times material herein he was 
engaged in the business of buying and selling livestock in com- 
merce for his own account as a dealer, within the meaning and 
subject to the provisions of the Act. However, during the times 
material herein, Respondent was not registered as a dealer with 
the Secretary of Agriculture, and he had not filed a bond, both of 
which actions are required by the Act and the regulations. The 
complaint does not charge Respondent with these violations, 
therefore, they are not considered in this decision. 


2. On October 31 and November 21, 1972, Respondent pur- 
chased livestock from the Livestock Producers Association, 
Tylertown, Mississippi, having an aggregate value of $14,690.99. 
At the hearing the parties stipulated to the facts of the trans- 
actions as set forth in Paragraph II of the complaint. The only 
matter for resolution, therefore, is whether or not there was a 
special credit agreement between Respondent and the Livestock 
Producers Association providing for a different time for payment, 
or method of payment, than that set forth in the Act and the 
regulations, since the complaint alleges wilfull violation of section 
312(a) of the Act (7 U.S.C. 213(a)), and section 201.43(b) of the 
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Regulations (9 CFR 201.43(b)), in connection with these trans- 
actions for failure to pay in full and promptly. 


Title 7 U.S.C. 213(a) provides: 


“§ 213. Prevention of unfair, discriminatory, or deceptive practices 


(a) It shall be unlawful for any stockyard owner, market agency, or dealer 
to engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device in connection with determining whether persons should 
be authorized to operate at the stockyards, or with receiving, marketing, 
buying, or selling on a commission basis or otherwise, feeding, watering, 
holding, delivery, shipment, weighing, or handling, in commerce, of 
livestock.”’ 


Section 201.43(b) of the Regulations provides: 


“(b) Purchasers to pay promptly for livestock. Each packer, market 
agency, or dealer purchasing livestock shall, before the close of the next 
business day following the purchase of livestock and the determination of 
the amount of the purchase price, transmit or deliver to the seller or his 
duly authorized agent the full amount of the purchase price, unless 
otherwise expressly agreed between the parties before the purchase of the 
livestock. Any such agreement shall be disclosed in the records of any 
market agency or dealer selling the livestock, and in the purchaser’s 
records and on the accounts or other documents issued by the purchaser 
relating to the transaction. The provisions of this section shall not be 
construed to permit any transaction prohibited by § 201.61(a) relating to 
financing by market agencies selling on a commission basis.”’ 


3. The evidence discloses that approximately two months after 
Respondent had taken delivery of the livestock he had not paid for 
them, or made any arrangements to do so. Mr. Jeff Law, the 
mannger of Livestock Producers Association, went to see 
Respondent at his home to discuss the matter approximately two 
months after the transaction. Respondent told him that he 
thought he had mailed a check for the full amount and that Mr. 
Law should check with his bank. At this time, also, Respondent 
told about a substantial loss which he had recently taken on some 
cattle in Oklahoma. Mr. Law returned to his office and checked 
shortly thereafter with the bank, but was advised a search for a 
check would take several days. 


4. In January 1973, Mr. Thomas E. Stone, Agricultural 
Marketing Specialist for the Packers and Stockyards Ad- 
ministration, called Respondent in connection with a suspected 
late payment by Respondent to the Livestock Producers 
Association. At that time Respondent told Mr. Stone that he had 
paid the obligation but had misplaced the cancelled check. Mr. 
Stone advised the bookkeeper of Livestock Producers Association 
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of this conversation and no immediate action was taken by the 
agency on the matter. An inquiry of the bank failed to disclose 
any check by Respondent and Livestock Producers Association 
had further conversations about payment. These conversations 
culminated in an arrangement whereby Respondent gave 
Livestock Producers a note with collateral to secure the debt in 
the form of an assignment of an interest in a farm. Sometime in 
June 1973, Livestock Producers reported the matter of Respond- 
ent’s failure to pay to the agency and the agency commenced an 
investigation. Eventually the collateral for the note was turned 
over to Livestock Producers in settlement of the obligation. 


5. Other than the fact that the obligation was eventually 
settled, Respondent’s only defense to the late payment charge is 
the argument that Livestock Producers extended credit to all its 
customers and did not demand, or require, payment by the 
following day as specified in section 201.43(b) of the regulations. 
In support of this contention Respondent relies on the words on 
Livestock Producers’ invoices (Exhibit CX 4) which recite 
“Terms, cash after 8 days. 7% (per cent) will be charged on 
unpaid balances.’ Respondent contends that this means anybody 
doing business with Livestock Producers doesn’t have to pay 


until 8 days and for as long thereafter as he continues to pay 7 % 
interest. This he contends is the special agreement which satisfies 
the exception in the regulation, thus avoiding violation. 


Mr. Law testified that it is the practice of Livestock Producers 
to receive checks at the time of the transaction, but that 
sometimes the buyers accept the cattle and mail the check the 
next day or so, or bring one in the next time they come in the next 
week. He said that Livestock Producers accepts payments in this 
manner because it is convenient for purchasers and is the way 
business is generally done in the area. He further testified, 
however, to the effect that if payment was not made by 30 days 
Livestock Producers consider an obligation as running too long. 
Mr. Law further testified that Livestock Producers had only one 
express credit arrangement with any of its customers and that 
this had been reduced to writing. It was not with Respondent or 
any member of his family. He did not consider that Livestock 
Producers Association had any express credit arrangement with 
Respondent. 


Mr. Kenneth Grizzel, Area Supervisor for the Packers and 
Stockyards Administration, testified that he was familiar with an 
old practice in the area of letting payments ride for about 8 days 
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and then charging interest. He considered such an arrangement to 
be an extension of credit for ‘7 or 8 days’’. 


On the basis of the evidence we do not consider that there was 
any ‘‘express”’ credit arrangement between Livestock Producers 
and Respondent for extension of time to make payment and the 
words cited on the invoice do not constitute one. The custom of 
payment as described by Mr. Law discloses how Livestock 
Producers applied the words on the invoice to its customers. 
Moreover, if Respondent’s interpretation of the words on the 
invoice were to prevail, the mere payment of interest at the rate of 
7% could extend the payment indefinitely. This is clearly con- 
trary to the intent of the Act and the regulation. Certainly, 
payment in cash is contemplated, and the demand of Livestock 
Producers for payment by Law two months after the transaction 
and Respondent’s action at the time precludes any possibility that 
Livestock Producers was going along with an extended credit 
agreement, or that one was made. What eventually transpired 
was a settlement arrangement. 


6. The complaint alleges that Respondent purchased 136 head 
of mixed cattle from Pates Stockyard on November 30, 1972, and 
wilfully violated § 312(a) of the Act and § 201.43(b) of the 
regulations for failure to pay promptly and in full. In connection 
with this allegation, Respondent contends that he did not pur- 
chase these cattle from Pates Stockyard, but that he took 
possession of the cattle only for the purpose of selling them for 
Pates Stockyard on a best effort basis to realize as much as he 
could, because the animals were sick. 


7. During the relevant period Pates Stockyard was a cor- 
poration with its principal place of business located in Pembroke, 
North Carolina. All of the stock of the corporation was owned by 
the Manager, Adolph Stewart, or members of his family. 
Respondent commenced doing business with Pates Stockyard 
sometime during the latter part of August 1972. The established 
method of handling transactions was that Respondent would 
communicate with Stewart and tell him in a general way what 
kind of livestock he wanted and the approximate price he would 
pay. On receipt of this information Stewart, with the assistance of 
Elvin O. Carnegie, would purchase livestock at various 
stockyards, including his own, and hold them for delivery to 
Respondent. In these transactions, excepting only those at Pates 
Stockyard itself, all purchases were made for the account of Pates 
Stockyard, and Pates Stockyard issued its own check in payment. 
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After a sufficient number of head had been assembled either 
Stewart or Carnegie would call Respondent, who would send his 
truck, usually on a Saturday, to pick up the animals. In each case 
the truck driver would bring a check made out to Pates Stockyard 
and signed by Respondent. The date and amount of the check 
would be blank. This check was delivered to Pates Stockyard in 
payment for the animals loaded. At the time of each shipment 
Stewart made out an invoice to Respondent (CX Ex. 1) showing 
the number of livestock purchased, the prices paid by Pates 
Stockyard, the salary and expenses paid to Carnegie, incidental 
expenses, and an amount representing $3 per head as commission. 
Included in the $3 commission were all charges connected with the 
handling of the livestock such as feeding, hauling, etc., as well as 
the charge for handling the entire transaction. The total amount 
shown on the invoice and the date was entered on the check by 
Stewart. The invoice and supporting documents were sent with 
each load of livestock to Respondent. 


The evidence discloses that Mr. Elvin Carnegie, known as 
‘““Cowboy’’, had been sent by Respondent to Pates Stockyard to 
assist Stewart in making purchases for Respondent, because he 
knew the kind of livestock Respondent usually wanted. Carnegie 
resided near the stockyard, and his salary of $150 a month was 
paid by Pates Stockyard at the request of Respondent. The item 
of payment to ‘‘Cowboy”’ shown on the invoices was in the nature 
of a bill for reimbursement for the advances to salary and/or 
expenses made to ‘‘Cowboy”’ by Pates Stockyard. Carnegie paid 
for purchases of the livestock by checks drawn on Pates 
Stockyard and signed by Stewart. He carried checks with the date 
and amount blank. At the time of purchase he filled in the date 
and amount. 


In many purchase transactions Stewart acted alone, exercising 
full responsibility for making the proper selection of stock for 
Respondent’s account. The $3 commission charge per head was 
paid by Respondent to Pates Stockyard regardless of whether the 
animals were purchased by Carnegie or Stewart. It was a flat 
charge for services performed by Pates Stockyard in connection 
with Respondent’s purchases. The evidence discloses that 
Respondent was billed for all livestock which were destined at 
time of purchase for delivery to Respondent. Stewart testified 
that he considered purchases were for the account of Respondent. 


8. Sometime during the last days of October or the first of 
November 1972, Carnegie departed North Carolina on business 
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for Respondent in Texas. He had nothing whatever to do with the 
purchases in question which were delivered to Respondent on 
November 30, 1972. During the early weeks of November 1972, 
Stewart continued to make purchases for Respondent without 
Carnegie’s assistance. These transactions were carried out in the 
usual manner with the exception that Stewart would initiate the 
call indicating what he had purchased and Respondent would send 
his truck. No evidence whatever was adduced which would 
support Respondent’s contention that he did not want to do any 
more business with Pates Stockyard after Carnegie’s departure — 
or that he told Stewart not to make any more purchases for him. 
The facts disclose that he continued to do business as usual. 


9. On November 29, 1972, Stewart called Respondent and said 
he had a load of cattle for him and asked him to send his truck. 
Respondent’s own testimony of this conversation (TR 124) is: 


“A. I told him that I didn’t need any more calves, that Mr. Carnegie 

stopped up there, we stopped buying some time in the first of November, 

and I was not going to raise any more calves. All right, those calves were 
put together without Mr. Carnegie up there and Mr. Carnegie didn’t buy 
any of those calves, and I don’t know what date it was, that I talked to Mr. 

Stewart, but my transaction was, I sent up there and I was going to buy 

the cattle from him if the cattle had been in good condition, and that is the 

reason that I sent a signed check like I always did with the truck, but when 
the truck got there and the cattle was not in condition, that’s the reason 
the cattle was not paid for.’’ 

(Underscoring supplied). 

Stewart testified that there had been two or three conversations 
prior to November 29, about getting together this load of cattle. 
He said he called Respondent on November 29, because Respond- 
ent’s truck had not come up the previous Saturday and he had 
bought some more on Monday and Tuesday to make a full load. 
He wanted Respondent to send the truck to take them off his 
hands. He testified that there was no special arrangement made, 
and that Respondent did not tell him that the conditions under 
which he had previously purchased cattle were changed for this 
transaction either before or on the 29th of November. Nor did 
Respondent mention anything about not buying any more cattle 
because of the disease among some previously shipped cattle. 


10. The driver of the truck, John E. Rocco, testified that he left 
on the 29th and arrived at Pates Stockyard around 4:30 in the 
afternoon of the 29th. He carried with him the usual signed check 
with the amount and date in blank to pay for the animals. Upon 
arrival he immediately inspected the animals, in the absence of 
Mr. Stewart. He said that he then called Respondent on the 29th 
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and told him that the cattle were sick and that, ‘‘I would not buy 
them if I was him. SoI went to sleep in the truck’’. Rocco testified 
that he had no further conversations with Respondent until he 
arrived back in Louisiana with the load although he had tried to 
telephone Respondent on the 30th. Respondent testified, 
however, that he talked with Rocco twice on the 30th and told him 
not to load the cattle until he had made “some arrangements’’. 
Respondent further testified that after the cattle were loaded he 
talked to Stewart — but he didn’t remember what day it was — 
and told Stewart the driver had a check in his pocket but wouldn’t 
pay for the cattle. Stewart testified that he had no conversation 
with Respondent on the 30th, or until December 2, because 
Respondent could not be reached by Rocco on the 30th or by 
himself on the next day by telephone although both tried. 


Rocco testified that he wouldn’t load the cattle because they 
were ill, but that Stewart told him it was all right; so he loaded 
them. He further testified that he didn’t give Stewart the check 
because he didn’t think he should pay for a load of cattle, some of 
which were ill. At the loading he rejected 2 animals which were, in 
his opinion, too sick to be moved on such a long trip. Stewart 


concurred in this rejection. He loaded the remaining 134 animals 
on a large trailer belonging to Pates Stockyard, because the one 
he brought with him was too small. He did not discuss any 
“‘arrangement’’ with Stewart, or pass on any instruction from 
Respondent. He had none. He just took the cattle away after they 
were loaded. 


Stewart acknowledged that Rocco rejected 2 of the animals and 
loaded the rest. He testified that he did not know that Rocco had a 
check in his pocket to pay for the cattle but accepted Rocco’s 
statement that a check would be sent later. His testimony is that 
Rocco did not tell him that he was not making payment because 
the animals were sick, but that Rocco told him, when he asked 
about a check, that Respondent had been away and had not given 
him one. 


11. Stewart testified that he was unable to reach Respondent by 
telephone until December 2, when he inquired about a check in 
payment. At that time Respondent advised him that he would 
send one right away by air mail. No mention was made about a 
special arrangement, sick animals, or a refusal by Respondent to 
take the cattle. Stewart testified that on the following Monday, 
December 4, he talked with Respondent again, and that at that 
time Respondent advised him that he had been too busy on 
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Saturday to mail the check, but that he had already put it in the 
regular mail that morning. He further testified that when he did 
not receive the check he called Respondent the following Thurs- 
day, December 7. At that time he told Respondent that he hadn’t 
received the check and that, also, he wanted his trailer back. 
Respondent advised that the truck was coming back to North 
Carolina to pick up a load of calves in Siler City and he would send 
a check with the driver and Stewart’s trailer. When the driver 
arrived Stewart was not there. He picked up Respondent’s trailer, 
which had been left on the 30th, left Stewart’s trailer, and went on 
to Siler City. Stewart on his return went up to Siler City, located 
the driver, and asked him about the check. Stewart testified that 
the truck driver did not have the check. Stewart testified that 
when he had not received the check by the following week he made 
plans to go to Louisiana to see Respondent. About this time 
Respondent told his wife, in a telephone conversation with her, 
that nothing was wrong and that he had mailed the check, but 
since it had not been received he was going to send the money that 
day, December 15, to Stewart’s bank. To date Stewart has not 
received payment. 


12. Respondent did not deny the testimony of Stewart con- 
cerning his specific statements about sending the check, but in 
vague, rambling, and often contradictory statements in which he 
was uncertain about dates, generally stated that he didn’t want 
the cattle because they were sick, many of them subsequently 
died, and there was a large loss on their disposal. He stated that 
his deal with Stewart was that he didn’t want the cattle, wouldn’t 
pay for them because they were sick, and that he made an 
arrangement to take them off Stewart’s hands at Stewart’s risk to 
try to dispose of them on the best terms he could. Through 
friendship he was charging no commission, or hauling for this 
service. He said that he told this to Stewart in several telephone 
conversations after November 30. Finally, he stated that, after 
certain expenses incurred on the disposal of the animals, he had 
received an aggregate of $1500 or $1600 for about 20 head and 
$6,412.89 for the remainder. Many had died before disposal. 
Tender of these sums to Stewart was refused — because it wasn’t 
enough. No other offer of payment is disclosed in the evidence. 


13. On evaluation of the statements of Respondent, Stewart and 
Rocco, together with other evidence of record, we are constrained 
to accept the testimony of Stewart to the effect that there was no 
special arrangement at the time of this transaction for purchase 
and payment of this load of cattle. This conclusion on the evidence 
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is based on the following facts. Beginning in October Respondent 
was in serious financial difficulties, as evidenced by his failure to 
pay Livestock Producers Association for other livestock pur- 
chased. If he didn’t want the cattle, as claimed, why did he send 
his truck to pick them up? His own statement, ‘“‘I was going to 
buy the cattle from him if the cattle had been in good condition’’, 
conveys what he says was his then present intent to buy or not 
buy depending on the condition of the animals. Yet, after learning 
of their condition from Rocco, he didn’t give Rocco any in- 
structions not to load the cattle or not to buy them. Rocco’s 
testimony supports that of Stewart, i.e., that no conversation was 
had with Respondent by either of them after November 29 until 
the cattle were received in Louisiana, because Respondent 
couldn’t be reached by telephone. Further, no evidence was ad- 
duced that this was the agreement prior to Rocco’s departure and 
that Rocco had the authority to make the final decision to pur- 
chase, based on his evaluation of the condition of the cattle. From 
the evidence it appears that Rocco, on his own initiative, refused 
to turn over the check to Stewart. Yet, Rocco took possession of 
the cattle and hauled them to Louisiana against his strongly 
expressed opinion that he wouldn’t do it if the decision were his. 
Obviously, he had no authority to accept or reject the shipment — 
just instructions to report the condition of the cattle as he saw it. 
Respondent did not contradict the several statements made by 
Stewart about his promises to send a check on several occasions 
subsequent to December 2 and prior to December 15. He was on 
the stand subsequent to Stewart’s testimony and had every 
opportunity to do so. Moreover, as previously noted, Respond- 
ent’s testimony on specific points was vague and often con- 
tradictory. We find the testimony of the other witnesses con- 
cerning the facts to be more credible than Respondent’s testimony 
where there is a direct conflict. 


14. The ultimate factual conclusion from the foregoing is that 
Respondent purchased and accepted delivery of a load of cattle on 
November 30, 1972, from Pates Stockyard, and had no prior 
express agreement concerning delivery or payment for the 
livestock which would deviate from the customary and usual 
manner of doing business between the parties. 


CONCLUSIONS 


Findings of Fact 5 and 14 show that Respondent failed to make 
payment fully and promptly in accordance with section 201:43(b) 
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of the Regulations. In connection with the purchase from Pates 
Stockyard on November 30, 1972, Respondent failed to make any 
payment at all, and for the purchases from Livestock Producers 
Association no payment in cash was made and only after 
negotiation was a settlement of the obligation made several 
months later. In neither case was there any express agreement for 
a particular method of payment which would satisfy the 
requirements of the Regulation. It has long been held in 
proceedings under the Act that a person subject to the Act who 
fails to make payment fully and promptly for livestock engages 
and uses an “unfair’’ and “‘deceptive’’ practice under section 
312(a) of the Act (7 U.S.C. 213(a)), and, also, violates section 
201.43(b) of the Regulations (9 CFR 201.43(b)). See In re Adolph 
Sklar, 31 A.D. 872, 882 (1972) and cases cited therein. 


The transactions involved were obviously transactions in 
commerce, because the cattle were purchased in Mississippi and 
North Carolina and shipped to and were received by Respondent 
in Louisiana. In all respects these were transactions subject to 
and regulated by the Act. 


The complaint alleges that Respondent’s failure to pay was 


‘“‘wilful’’. In recent decisions under the Act, the Judicial Officer, 
acting for and on behalf of the Secretary of Agriculture by 
delegation, discussed at great length his interpretation of this 
term as it applies and shall apply for purposes of enforcement 
proceedings under the Act. See In re Trenton Livestock, Inc., 
decided April 12, 1974, 33 A.D.____, incorporating by reference 
portions of his decision in In re J. A. Speight, et al., 33 A.D. 280 
(1974), and In re James J. Miller, 33 A.D. 53. These decisions 
reflect the adoption for administrative policy purposes of the 
Supreme Court’s interpretation as set forth in Butz v. Glover 
Livestock Comm’n Co., 441 U.S. 182, 185, 187 (1973). The 
following is an excerpt from the Speightdecision, pg. 303: 


“In any event, the Capitol Packing Company view of ‘wilfully’ would seem 
to be rendered nugatory by the Court’s decision in Butz v. Glover 
Livestock Comm'n Co., 411 U.S. 182, 185, 187 (1973). The Court stated 
(411 U.S. at 185): 


‘The Court of Appeals agreed that 7 U.S.C. § 204 authorized the 
Secretary to suspend ‘any registrant found in violation of the Act,’ 
454 F.2d, at. 113, that the suspension procedure here satisfied the 
relevant requirements of the Administrative Procedure Act, 5 
U.S.C. § 558, and that ‘the evidence indicates that [respondent] 
acted with careless disregard of the statutory requirements and thus 
meets the test of ‘wilfulness.’ 
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Referring to the suspension provisions under the Packers and Stockyards 
Act, the Court stated (411 U.S. at 187 and fn. 5, p. 187): 


‘Nothing whatever in that provision confines its application to cases 
of ‘intentional and flagrant conduct’ or denies its application in cases 
of negligent or careless violations. 

** * 


‘Wilfully’ could refer to either intentional conduct or conduct that 
was merely careless or negligent.’ 


Hence it is clear that a suspension order may be issued under the Packers 
and Stockyards Act if a person carelessly or negligently fails to comply 
with the Act.” 


On the basis of the foregoing, we conclude that the actions of 
Respondent, as set forth in the Findings of Fact, in failing to 
make payment to the two shippers in full and on time was wilfull. 
Moreover, Respondent’s prior payment practices and _ his 
testimony at the hearing disclose that he understood that 
payment should be made on delivery or shortly thereafter. 


The Act gives the Secretary authority to impose sanctions 
against violators. In pertinent part, Title 7 U.S.C. § 213(b) 
provides: 


““Whenever complaint is made to the Secretary by any person, or whenever 
the Secretary has reason to believe, that any stockyard owner, market 
agency, or dealer in violating the provisions of subsection (a) of this 
section, the Secretary after notice and full hearing may make an order that 
he shall cease and desist from continuing such violation to the extent that 
the Secretary finds that it does or will exist.’’ 


The Complainant in this case has recommended the entry of a 
cease and desist order against Respondent. The Secretary has 
consistently held in decisions under the Act that failure to pay in 
full and promptly for livestock purchased in commerce is a serious 
violation of the Act, and the policy of the imposition of a cease 
and desist order in circumstances such as that found herein has 
been followed. Therefore, it is appropriate and consistent with the 
policy of sanctions under the Act, as set out in In re James J. 
Miller, supra, that the cease and desist order recommended by 
Complainant be issued. 


All contentions of the parties and all of the evidence presented 
on the record have been considered and, whether or not 
specifically mentioned herein, any arguments, requests, motions, 
etc., inconsistent with this decision are denied. 
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ORDER 


Respondent, in connection with his operations subject to the 
Act, shall cease and desist from failing to pay promptly the full 
purchase price of livestock purchased in commerce in accordance 
with the provisions of the Act and the Regulations. 


This decision shall become final* and effective without further 
proceeding on the 36th day after service upon Respondent herein, 
unless appealed to the Secretary by a party hereto within 30 days 
after service upon such parties, as provided in sections 202.16 and 
202.18 of the Rules of Practice as amended. 


(No. 15,932) 


In re FARMLAND ENTERPRISES, INc. and AMERICAN BEEF PACKERS, 
INc., corporations, and Frank R. WEstT, an individual. P&S 
Docket No. 4718. Decided June 28, 1974, with respect to 
Farmland and West. 


Consent order — Sanction 


Respondents Farmland Enterprises, Inc., and Frank R. West have consented, 
as herein set forth, to the issuance of the order herein against them for 
violations of the Act and the regulations. Respondent Farmland Enter- 
prises, Inc., is suspended as a registrant under the Act for a period of 30 
days as stated in the order. 


Kenneth H. Vail and Reuben, for complainant. 
Robert V. Dwyer, Omaha, Nebr., for respondents Farmland and West. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by complaint filed on November 27, 1972, 
and amended on June 7, 1974, by the Administrator, Packers and 
Stockyards Administration, United States Department of 
Agriculture, charging that the respondents have wilfully violated 


*The Decision and Order became final July 31, 1974. --Ed. 
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the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondents Farmland Enterprises, Inc., and Frank R. West 
have filed an answer to the Amended Complaint in which 
respondent Frank R. West: 


1. Admits he is an individual who is a resident of Douglas 
County, Nebraska, residing at Elkhorn, Nebraska. 


2. Admits that at all times material herein he was President 
and Chairman of the Board of respondent American Beef Packers, 
Inc., and had responsibility for the management, direction and 
supervision of the activities of respondent American Beef 
Packers, Inc. 


In addition, in answer to the Amended Complaint filed in this 
proceeding under the Act and _ regulations promulgated 
thereunder, respondents Farmland Enterprises, Inc., and Frank 
R. West: 


3. Admit the jurisdictional facts alleged in subparagraphs A 
and B of paragraph I of the Amended Complaint and further 
admit that the Secretary of Agriculture has jurisdiction in this 
matter. 


4. For purposes of settlement only, neither admit nor deny the 
remaining allegations contained in the Amended Complaint. 


5. Waive oral hearing, the Judge’s decision, further procedure 
under the rules of practice, and the inclusion in the final order of 
the Secretary of Agriculture of any findings of fact other than 
those set forth in paragraphs 1 and 2 of said respondents’ answer 
and subparagraphs A and B of paragraph I of the Amended 
Complaint, and consent to the entry of an order under section 
312(b) of the Act (7 U.S.C. 193(b)), and the addendum thereto (7 
U.S.C. 204), as follows, the provisions of which are promulgated 
under the Act and are not to be construed to apply to any ac- 
tivities not subject to the Act. 


Complainant has recommended that the order consented to by 
said respondent be issued. 


FINDINGS OF FACT 


1. Respondent Farmland Enterprises, Inc. (formerly ‘“‘F.R. 
West & Company”), hereinafter referred to as respondent 
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“Farmland,” is a corporation organized and existing under the 
laws of the State of Nebraska and has its principal place of 
business at the Union Stockyards, Omaha, Nebraska. Farmland 
is owned and at all times material herein was controlled and 
operated by respondent Frank R. West, who is its president and 
sole stockholder. Its business address is 412 Livestock Exchange 
Building, Union Stockyards, Omaha, Nebraska. 


2. Respondent Farmland is and at all times material herein was 
engaged in the business of buying livestock on a commission basis 
as a market agency and buying and selling livestock for its own 
account as a dealer, in commerce, under the trade name ‘‘Farm- 
land Order Buyers.”’ 


3. Respondent Farmland is and at all times material herein was 
registered with the Secretary of Agriculture as (1) a market 
agency to buy livestock on a commission basis and (2) a dealer to 
buy and sell livestock for its own account, in commerce, under the 
said trade name ‘‘Farmland Order Buyers.”’ 


4. Respondent Frank R. West, hereinafter referred to as 
respondent ‘‘West”’, is an individual who is a resident of Douglas 
County, Nebraska, and whose address is Elkhorn, Nebraska. 


5. Respondent West is and at all times material herein was 
(a) president, sole stockholder, owner and operator of respondent 
Farmland and formulated, directed, and controlled its policies, 
operations and acts, and (b) ‘‘President,’”’ and ‘“‘Chairman of the 
Board”’ of respondent American Beef Packers, Inc., and (c) had 
responsibility for the management, direction and supervision of 
the activities of respondent American Beef Packers, Inc. 
Respondent West during the said period was also President and 
sole stockholder of Nebraska Order Buyers, Inc., a registered 
dealer with its office and principal place of business at the Union 
Stockyards, Omaha, Nebraska, and the President and sole 
stockholder of F. R. West & Company of Wichita, Denver Order 
Buyers, and Iowa Order Buyers, all corporations which are 
market agency order buying firms and dealer firms in the States 
of Iowa, Kansas and Colorado. 


6. Respondent West is and at all times material herein was a 
‘“‘packer’’ within the meaning of such term as defined in the Act by 
virtue of his association with American Beef Packers, Inc. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 33 A.D. 937 


under the Act provides: 
202.5 Stipulations and consent orders. . .(b) consent order. 


At any time after the issuance of the moving paper and prior to the hearing 

in any proceeding, the Secretary, in his discretion, may allow the respond- 

ent to consent to an order. In so consenting, the respondent must submit, 

for filing of the record, a stipulation or statement in which he admits at 
least those facts necessary to the Secretary’s jurisdiction and agrees that 
an order may be entered against him. Upon a record composed of the 
complaint and the stipulation or agreement consenting to the order, the 

Secretary may enter the order consented to by the respondent, which shall 

have the same force and effect as an order after oral hearing. 

The facts admitted by respondents Farmland Enterprises, Inc., 
and Frank R. West and set forth in the Findings of Fact are 
sufficient to subject it to the jurisdiction of the Secretary of 
Agriculture. 


Inasmuch as said respondents have consented to the issuance of 
the Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent Farmland Enterprises, Inc., independently or in 
combination with others, or through any corporate or other 
device, in connection with its operations as a market agency or 
dealer within the meaning of such terms as defined in the Act, and 
respondent Frank R. West, while engaged in the business of a 
market agency or dealer, in an individual capacity, or as an of- 
ficer, director, agent, or employee of any market agency or dealer 
within the meaning of such terms as defined in the Act, in- 
dependently or in combination with others, or through any 
corporate or other device, in connection with purchases or sales of 
livestock in commerce, shall not knowingly: 


1. Unfairly discriminate against any market agency selling 
livestock in commerce: 


(a) by ‘“dry-docking” or boycotting, either totally or par- 
tially; or 


(b) by threatening to ‘‘dry-dock”’ or boycott such market 
agencies; or 


(c) by engaging in discriminatory buying practices in any 
manner in connection with livestock purchases from a market 
agency or dealer; or 
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2. Fail to conduct market agency or dealer operations, in 
commerce, in competition with other competitor buyers subject to 
the Act; or 


3. Fail to provide reasonable buying services when acting as a 
market agency or dealer for customer-principals in connection 
with purchases of livestock on a commission basis in commerce; or 


4. Alter scale tickets, or other documents, issued by others in 
connection with sales of livestock in commerce; or 


5. Issue false or incorrect invoices, or other accountings, 
covering livestock purchase or sale transactions in commerce; or 


6. Collect for livestock purchased by them on a commission 
basis, or sold by them, in commerce, on the basis of false or in- 
correct accountings submitted to principals or the purchasers of 
livestock; or 


7. Issue false reports or representations, or both, to principals 
concerning prices paid for livestock in commerce in connection 
with market agency or dealer operations; or 


8. Permit a packer, or officer, agent, or employee of a packer, 
or person who owns a substantial interest in a packer, to have any 
ownership interest in, finance, or participate in the management 
or operation of market agency or dealer businesses; or 


9. Engage in any course of business, directly or indirectly, for 
the purpose of manipulating livestock market prices in commerce. 


Respondent Frank R. West shall, in addition, cease and desist 
from having a substantial ownership interest in any packer, 
directly or through any corporate or other device, or participating 
in and controlling the management and operations of any packer 
while, at the same time, engaging in the business of a: dealer or 
market agency, directly or through any other person or device. 


Respondents Farmland Enterprises, Inc., and Frank R. West 
shall keep accounts, records, and memoranda which fully and 
correctly disclose all transactions involved in its business as a 
market agency or dealer subject to the Act, including true and 
correct copies of accounts of purchase and invoices and accurate 
records of their disposition of each ‘‘weight draft’’ of livestock 
bought which were sold by them on the basis of their purchase 
weights, or prices, or both. 


Respondent Farmland Enterprises, Inc., is suspended as a 
registrant under the Act for a period of 30 days to begin on the 
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effective date of this Order. 


Upon termination of the 30 days period of suspension, respond- 
ent Frank R. West and/or respondent Farmland shall im- 
mediately divest himself and/or itself of all ownership interest in 
any market agency and/or dealer businesses, including respond- 
ent Farmland Enterprises, Inc., and respondent Frank R. West 
shall divest himself of the stock in the following companies or 
cause said companies to divest themselves of their market agency 
and/or dealer businesses: Nebraska Order Buyers, Inc., F. R. 
West & Company of Wichita, Iowa Order Buyers, Inc., and 
Denver Order Buyers, Inc. 

Respondent. Frank R. West and/or respondent Farmland 
and/or the other corporations listed in the paragraph above may 
finance the purchase of such market agency and/or dealer 
businesses by accepting a note or notes payable to the respective 
sellers provided that the same are payable over a period of two 
years or less for the unpaid balance of the purchase price. 
Respondent Frank R. West, or any corporation owned in whole or 
in part by respondent Frank R. West, shall not provide financing 
for the day-to-day operations of any of the divested market 
agency and/or dealer businesses. The financing permitted in this 
paragraph shall not be deemed a violation of the Act or 
regulations by any of the respondents herein or by any selling 
corporations referred to in this paragraph. 


During the 30 days period of suspension of respondent Farm- 
land Enterprises, Inc., as a registrant under the Act, respond- 
ent Frank R. West’s ownership interest in any of the market 
agency and/or dealer businesses referred to above and his 
ownership interest in and/or participation in the management of 
respondent American Beef Packers, Inc., or any subsidiary or 
affiliate corporations thereof, shall not be construed to be a 
violation of any provision of this Order. 


Since said respondents are consenting to the issuance of this 
Order for the purpose of terminating this proceeding and for such 
purpose only, nothing that said respondents are consenting to 
shall be construed as an admission by said respondents of any 
wrongdoing on their part in violation of the Act or any other 
provision of law whatsoever. Further, the findings contained 
herein and the provisions of this Order are set forth herein solely 
for the purpose of the determination of this proceeding and are not 
to be construed as admissions of fact or findings against the 
respondents for any purpose other than to support or enforce the 
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Order contained herein and may not be used against any party to 
this proceeding in any other action. 


In addition to any and all other rights to obtain modification or 
termination of this Order which said respondents may have, this 
Order may be modified upon petition of said respondents filed at 
any time after the expiration of one year from the effective date 
hereof, to eliminate any stricture, limitation, or requirement 
herein contained which is not then applicable to similar activities 
and conduct of all other market agencies and dealers subject to 
the jurisdiction of the Secretary of Agriculture under the Act, as 
evidenced by any final court decision or any order, rule, 
regulation, or change of policy under the Act. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon said respondents. 


(No. 15,933) 


In re FARMLAND ENTERPRISES, INC. and AMERICAN BEEF PACKERS, 
Inc. corporations, and Frank R. West, an _ individual. 
P&S Docket No. 4718. Decided June 28, 1974, with respect 
to Frank R. West. 


Consent order 


Respondent Frank R. West has consented, as set forth herein, to the issuance of 
of the order herein against him. 


Kenneth H. Vail and Harold Reuben, for complainant. 
Robert V. Dwyer, Omaha, Nebr., for respondents Farmland and Frank R. 
West. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a ‘disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.) instituted by complaint filed on November 27, 1972, 
and amended on June 7, 1974, by the Administrator, Packers and 
Stockyards Administration, United States Department of 
Agriculture, charging that the respondents have wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 
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Respondent Frank R. West has filed an answer in which he: 


1. States he is an individual who is a resident of Douglas 
County, Nebraska residing at Elkhorn, Nebraska. 


2. Admits the jurisdictional facts alleged in subparagraph B of 
paragraph I of the Amended Complaint, and that respondent 
West at all times material herein had responsibility for the 
management, direction and supervision of the activities of 
respondent American Beef Packers, Inc., and further admits that 
the Secretary has jurisdiction in this matter; 


3. Neither admits nor denies for purposes of settlement the 
remaining allegations in the Amended Complaint; 


. Waives oral hearing; 
. Waives the Judge’s decision; 
. Waives further procedure under the rules of practice; 


. Waives the inclusion in the final order of the Secretary of 
Agriculture of any findings of fact other than those jurisdictional 
facts set forth in paragraphs 1 and 2 of said respondent’s answer 
to the Amended Complaint and subparagraph B of paragraph 1 of 
the Amended Complaint; and 


8. Consents to the issuance of a specific order under section 
203(b) of the Act (7 U.S.C. 193(b)), as follows, the provisions of 
which are to be promulgated under the Act and are not to be 
construed to apply to any activities other than those subject to 
the Act. 


Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. Respondent Frank R. West is an individual who is a resident 
of Douglas County, Nebraska residing at Elk Horn, Nebraska. 


2. Respondent Frank R. West was the President and Chairman 
of the Board of respondent American Beef Packers, Inc. and at all 
times material herein had responsibility for the management, 
direction and supervision of the activities of respondent American 
Beef Packers, Inc. 


3. Respondent Frank R. West is and at all times material 
herein was a packer within the meaning of such term as defined in 
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the Act by virtue of his relationship with respondent American 
Beef Packers, Inc. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Act provides: 


202.5 Stipulations and consent orders. . .(b) consent order. 


At any time after the issuance of the moving paper and prior to the hearing 
in any proceeding, the Secretary, in his discretion, may allow the respond- 
ent to consent to an order. In so consenting, the respondent must submit, 
for filing of the record, a stipulation or statement in which he admits at 
least those facts necessary to the Secretary’s jurisdiction and agrees that 
an order may be entered against him. Upon a record composed of the 
complaint and the stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the respondent, which shall 
have the same force and effect as an order after oral hearing. 
The facts admitted by respondent Frank R. West and set forth 
in the Findings of Fact are sufficient to subject it to the 


jurisdiction of the Secretary of Agriculture. 


Inasmuch as said respondent has consented to the issuance of 
the Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent Frank R. West, while an officer, director, agent or 
employee of any packer within the meaning of such term as 
defined in the Act, or in an individual capacity while.a packer 
within the meaning of such term as defined in the Act, in- 
dependently or in combination with others, or through any 
corporate or other device, shall not: 


A. In connection with his packer activities: 


(1) Have an ownership interest in or engage in the business 
of a dealer or market agency, while at the same time, having a 
substantial ownership in, or directing, managing or controlling 
the operations of any packer; or 


(2) Knowingly permit any dealer or market agency, or 
owner, officer, agent, or employee of such dealer or market 
agency, to have a substantial ownership interest in, finance, or 
participate in the management or operation of his packer 
business; or 
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(3) Knowingly take an unfair or deceptive advantage of 
livestock market prices, in commerce, manipulated by any person 
employed by or serving as an agent for him; or 


(4) Purchase livestock for other packers, except as allowed 
under the Act, regulations, or policy of the Secretary of 
Agriculture; or 


B. In connection with the purchase of livestock, in commerce, 
knowingly engage in any course of business, or participate in, or 
be a party to any arrangement, understanding or agreement to 
manipulate livestock market prices in commerce. 


The parties hereto understand that respondent Frank R. West, 
both individually and through corporations owned or controlled 
by him, raises and produces livestock and generally engages in 
various livestock producing and maintaining operations, all of 
which result in the purchase and sale of livestock, including from 
time to time, the sale of livestock to packers, and the parties 
hereto do not intend that the provisions of this Order shall in any 
way restrict these livestock producing and maintaining activities; 
Provided, however, that no corporation referred to in this 
paragraph is a packer or a custom feedlot. 


In a separate answer to the Amended Complaint filed in this 
proceeding, respondent Frank R. West consented to immediately 
divest himself of all ownership interest in any market agency 
and/or dealer businesses, including Farmland Enterprises, Inc.; 
Nebraska Order Buyers, Inc.; F. R. West & Co.; Iowa Order 
Buyers, Inc.; and Denver Order Buyers, Inc., upon the ter- 
mination of a 30 days period of suspension of respondent Farm- 
land Enterprises, Inc., as a registrant under the Act. During 
such period of suspension, respondent Frank R. West’s ownership 
interest in the market agency and/or dealer businesses referred to 
above and his ownership interest in and/or participation in the 
management of respondent American Beef Packers, Inc., or any 
subsidiary or affiliate corporations thereof, shall not be construed 
to be a violation of any provision of this Order. 


In addition to any and all other rights to obtain modification or 
termination of this Order which said respondent may have, this 
Order may be modified upon petition of said respondent filed at 
any time after the expiration of one year from the effective date 
hereof, to eliminate any stricture, limitation, or requirement 
herein contained which is not then applicable to similar activities 
and conduct of all other packers subject to the jurisdiction of the 
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Secretary of Agriculture under the Act, as evidenced by any final 
court decision or any order, rule, regulation, or change of policy 
under the Act. 


Since said respondent is consenting to the issuance of this 
Order for the purpose of terminating this proceeding and for such 
purpose only, nothing that said respondent is consenting to shall 
be construed as an admission by said respondent of any 
wrongdoing on his part in violation of the Act or any other 
provision of law whatsoever. Further, the findings contained 
herein and the provisions of this Order are not to be construed as 
admissions of fact or findings against said respondent for any 
purpose other than to support or enforce the Order contained 
herein and may not be used against any party to this proceeding 
in any other action. 


Such Order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon said respondents. 


(No. 15,934) 


In re FARMLAND ENTERPRISES, INc. and AMERICAN BEEF PACKERS, 
Inc. corporations, and Frank R. WeEst, an individual. P&S 
Docket No. 4718. Decided June 28, 1974, with respect to 
American Beef Packers, Inc. 


Consent order 


Respondent American Beef Packers, Inc., has consented as set forth herein, to 
the issuance of the order herein against it. 


Kenneth H. Vail and Harold Reuben, for complainant. 


Bruce Vashburg, Omaha, Nebraska, for respondent American Beef Packers, 
Inc. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by complaint filed on November 27, 1972, 
and amended on June 7, 1974, by the Administrator, Packers and 
Stockyards Administration, United States Department of 
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Agriculture, charging that the respondents have wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent American Beef Packers, Inc., has filed an answer 
to the Amended Complaint in which it: 


1. Admits the jurisdictional allegations set forth below as the 
Findings of Fact, and further admits that the Secretary has 
jurisdiction of this matter; 


2. Neither admits nor denies for purposes of settlement the 
remaining allegations in the Amended Complaint; 


. Waives oral hearing; 
. Waives the Judge’s decision; 
. Waives further procedure under the rules of practice; 


Waives the inclusion in the final order of the Secretary of 
Agriculture of any findings of fact other than those set forth in 
paragraphs 1 and 2 of said respondent’s answer to the Amended 
Complaint and subparagraphs C(2) and C(3) of paragraph 1 of the 
Amended Complaint; and 


7. Consents to the issuance of a specific order under section 
203(b) of the Act (7 U.S.C. 193(b)), as follows, the provisions of 
which are to be promulgated under the Act and are not to be 
construed to apply to any activities other than those subject to 
the Act. 


Complainant has recommended that the order consented to by 
said respondent be issued. 


FINDINGS OF FACT 


1. Respondent American Beef Packers, Inc., is a corporation 
organized and existing under the laws of the State of Delaware 
and has its principal places of business in Omaha, Nebraska; 
Harlan, Council Bluffs, and Oakland, Iowa; and Fort Morgan, 
Colorado; and its mailing address is 7000 West Center Road, 
Omaha, Nebraska 68106. 


2. At all times material herein, respondent Frank R. West was 
the President and Chairman of the Board of respondent American 
Beef Packers, Inc. 


3. Respondent American Beef Packers, Inc., is and at all times 
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material herein was a ‘“‘packer”’ within the meaning of and subject 
to the provisions of the Act. 


4. Respondent American Beef Packers, Inc., is and at all times 
material herein was engaged in the business of a packer (a) buying 
livestock, in commerce, for slaughter purposes, and (b) preparing 
meat and meat products for sale and shipment, in commerce, 
within the meaning of such terms as defined in the Act. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceedings 
under the Act provides: 


202.5 Stipulations and consent orders. . .(b6) consent order. 


At any time after the issuance of the moving paper and prior to the hearing 
in any proceeding, the Secretary, in his discretion, may allow the respond- 
ent to consent to an order. In so consenting, the respondent must submit, 
for filing of the record, a stipulation or statement in which he admits at 
least those facts necessary to the Secretary’s jurisdiction and agrees that 
an order may be entered against him. Upon a record composed of the 
complaint and the stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the respondent, which shall 
have the same force and effect as an order after oral hearing. 


The facts admitted by respondent American Beef Packers, Inc., 
and set forth in the Findings of Fact are sufficient to subject it to 
the jurisdiction of the Secretary of Agriculture. 


Inasmuch as said respondent has consented to the issuance of 
the Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent American Beef Packers, Inc., independently or in 
combination with others, or through any corporate or other 
device, shall not: 


A. In connection with its operations as a packer within the 
meaning of such term as defined in the Act: 


(1) Knowingly permit any dealer or market agency, or 
owner, officer, agent or employee of such dealer or market agency, 
to have a substantial ownership interest in, finance or participate 
in the management or operation of its packer business, except as 
permitted by Orders entered in this proceeding; or 
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(2) Knowingly take an unfair or deceptive advantage of 
livestock market prices, in commerce, manipulated by any person 
employed by or serving as an agent for it; or 


B. In connection with the purchase of livestock, in commerce, 
knowingly engage in any course of business, or participate in, or 
be a party to any arrangement, understanding or agreement to 
manipulate livestock market prices in commerce; and 


C. In addition, respondent American Beef Packers, Inc., in- 
dependently or in combination with others, or through any 
corporate or other device, shall not, in the future, in connection 
with its operations as a packer within the meaning of such term as 
defined in the Act: 


(1) Acquire an ownership interest in or engage in the 
business of a dealer or market agency; or 


(2) Purchase livestock for other packers, except as allowed 
under the Act, regulations, or policy of the Secretary of 
Agriculture. 


In addition to any and all other rights to obtain modification or 
termination of this Order which said respondent may have, this 
Order may be modified upon petition of said respondent filed at 
any time after the expiration of one year from the effective date 
hereof, to eliminate any stricture, limitation, or requirement 
herein contained which is not then applicable to similar activities 
and conduct of all other packers subject to the jurisdiction of the 
Secretary of Agriculture under the Act, as evidenced by any final 
court decision or any order, rule, regulation, or change of policy 
under the Act. 


Since said respondent is consenting to the issuance of this 
Order for the purpose of terminating this proceeding and for such 
purpose only, nothing that said respondent is consenting to shall 
be construed as an admission by said respondent of any 
wrongdoing on its part in violation of the Act or any other 
provision of law whatsoever. Further, the findings contained 
herein and the provisions of this Order are not to be construed as 
admissions of fact or findings against said respondent for any 
purpose other than to support or enforce the Order contained 
herein and may not be used against any party to this proceeding 
in any other action. 


Such Order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon said respondent. 
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Respondent pro se. 
John Brander, Presiding Officer. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
requests an award of reparation against respondent in the sum of 
$1,946.45 in connection with a transaction involving a shipment 
of grapes in foreign commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, 
denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Under this 
procedure, the verified pleading of a party are considered a part of 
the evidence in the case, as is the Department’s report of in- 
vestigation. In addition, the parties were given an opportunity to 
submit further evidence to supplement that contained in the 
pleadings and the report of the investigation but neither did so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Hamilton Grape Company, Ltd., is a cor- 
poration whose address is 90 Mountain Avenue, Hamilton, 
Ontario, Canada. 


2. Respondent, Delcor Fruit Sales, is a corporation whose 
address is P.O. Box 1258, Bakersfield, California. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. On October 1, 1972, in comtemplation of shipment in foreign 
commerce, complainant purchased from respondent, for shipment 
on October 4, 1972, 540 36-pound lugs of California Alicante juice 
grapes, U.S. No. 1 grade, at $325 per ton, f.o.b. shipping point; 
and 540 36-pound lugs of California Carrignane juice grapes, U.S. 
No. 2 grade or better, at $275 per ton, f.o.b. shipping point; plus 
precooling charges of $100 and a Ryan Recorder fee of $20; for a 
total contract price of $5,952, payable in U.S. funds. 
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4. The contract between the parties was negotiated by a broker 
George Deslauries, Inc., of Montreal, Quebec, Canada, which 
issued a Standard Confirmation of Sale in connection with the 
transaction. 


5. Pursuant to the contract set forth in Finding of Fact No. 3, 
respondent, on October 4, 1972, shipped 1,080 lugs of juice grapes 
from Delano, California, to complainant at Hamilton, Ontario, 
Canada, in car UPFE 455512. The grapes in this shipment had 
been subjected to a Federal-State inspection at Delano on October 
3, 1972, at which time the 540 lugs of Alicante grapes were cer- 
tified as U.S. No. 1 juice grapes, with decay averaging less than 
1/2 of 1 %, and the 540 lugs of Carrignane grapes were certified as 
U.S. No. 2 juice grapes, with an average of 3 % decay. Each lot 
was also certified as containing less than 5% raisining and 
raisined berries. 


6. Car 45512 arrived in Hamilton, Ontario, on October 10, with 
notice of arrival being given to complainant by the carrier the 
following day, October 11. Inspection of the grapes in the car was 
begun on October 13 by the Canadian Agriculture Fruit and 
Vegetable Division. The inspection, for condition only, was 
concluded on October 16 and certified the two lots of grapes in the 
load, in relevant part, as follows: 


“Carignane”’ Decay averages 15 % and ranges in luns from approximately 
10 % to approximately 25 %, mostly leaking, nested, developing mould; 
raisining averages approximately 30% and ranges in lugs from ap- 
proximately 25 % to approximately 40 %; dried raisined berries average 
approximately 15 % and range in lugs from approximately 10% to ap- 
proximatley 20%. 


Alicante: Decay averages approximately 15 % and ranges in lugs from 
approximately 10% to approximately 20%; generally leaking, nested, 
developing a mould. Raisining averages approximately 22 % and ranges in 
lugs from approximately 15% to approximately 35 %; dried raisined 
berries average approximately 16 % and ranges in lugs from approximately 
10 % to approximately 25 %. 


7. Complainant accepted the grapes but protested the con- 
dition of the fruit to respondent. 


8. An informal complaint was filed on May 14, 1973, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


The grapes involved herein admittedly were accepted by 
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complainant-purchaser, which has paid respondent the agreed 
contract price of the grapes. Complainant seeks to recover a 
portion of the purchase price from respondent, however, as 
damages allegedly stemming from respondent’s breach of the 
warranty of suitable shipping condition in connection with this 
f.o.b. sale. As the party alleging the breach of warranty, and 
subsequent damages, the burden of proving its allegations, by a 
preponderance of the evidence, rests upon complainant. 


The Department’s regulations, 7 CFR 46.43(i) and (k), provide 
that in an f.o.b. sale the produce quoted or sold is to be placed free 
on board the boat, car, or other agency of the through land trans- 
portation at shipping point, in suitable shipping condition. 
‘Suitable shipping condition,” in relation to direct shipments, is 
defined as meaning that the commodity, at the time of billing, is 
in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agreed 
upon between the parties. It appears that the warranty of suitable 
shipping condition set forth in the regulations (supra) is ap- 
plicable here, since the evidence before us does not show that the 
transportation services and conditions were not normal. 


As proof that the grapes were abnormally determinated on 
arrival at contract destination, in breach of this warranty, 
complainant points to the results of the inspection made of the 
grapes by the Canadian Agriculture Fruit and Vegetable 
Division. The results of this inspection are set forth in Finding of 
Fact No. 6. 


As indicated in Finding of Fact No. 5, the grapes were subject 
to Federal-State inspection at shipping point in Delano, 
California, prior to departure on October 4, 1972. At that time the 
grapes were certified as meeting contract specifications. The 
grapes arrived at contract destination, Hamilton, Ontario, from 
Delano, California, on October 10, 1972. Notice of arrival was 
given to complainant by the carrier the following day, October 11, 
1972, and was not concluded until October 16, 1972. 


The condition of the grapes as evidenced in the report of in- 
spection made by the Canadian Agriculture Fruit and Vegetable 
Division can hardly be said to be indicative of the condition of the 
fruit at the time of their arrival in Hamilton six days earlier, nor is 
it persuasive of the allegation complainant makes, to wit: That 
the results of this inspection are proof that the contract was 
breached. We conclude, therefore, that complainant has failed to 
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sustain its burden of proving a breach of the warranty of suitable 
shipping condition by the preponderance of the evidence, and 
further conclude that the complaint should be dismissed. 


ORDER 


The complainant is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,936) 


Stronoca Farms CorPoRATION v. THoMAS HosBart Ciary, d/b/a 
Tuomas H. Crary. PACA Docket No. 2-3181. Decided July 
10, 1974. 


Contract terms — f.o.b. sale — Acceptance 


Where respondent’s notice of rejection was not timely to the seller, and where 
such notice to a broker does not meet the requirements of the Act, respond- 
ent accepted the tomatoes in issue. 


Contract terms — ‘‘waste’’ or ‘‘trouble’’ percentage agreement of 15 percent 
— Inspection indicating 10 to 30 percent decay — Damages 


Where the terms of the contract called for an allowable of 15 percent decay, and 
the tomatoes were deteriorated 10 percent beyond the 15 percent allowable, 
respondent is allowed as damages 10 percent of the contract price. 


Value of produce meeting contract requirements — Measure of damages — 
Reparation 


Where the value of the tomatoes meeting contract requirements is the f.o.b. price 
of $2,815.00, and respondent’s damages, 10 percent of that amount, $281.50 
is deducted from said f.o.b. price, respondent is liable to complainant for 
$2,533.50, for which reparation is awarded as stated in the order herein. 


Complainant pro se. 
Respondent pro se. 
Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $2,815.00 against respondent 
in connection with a transaction involving perishable agricultural 
commodities in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given an opportunity to submit additional 
evidence in support of their respective positions by means of 
verified statements. Complainant filed an opening statement and 
a statement in reply. Respondent filed an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Stonoca Farms Corporation, 
whose address is P.O. Box 1, Princeton, Florida. 


2. Respondent is an individual, Thomas Hobart Clary, doing 
business as Thomas H. Clary, whose address is Rural Route 4, 
Jackson, Ohio. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about June 22, 1973, in the course of interstate 
commerce, complainant contracted, through a broker, to sell to 
respondent, one carload of tomatoes, f.o.b. Stono, South 
Carolina. The terms of the contract indicated that the tomatoes 
would have 15 percent ‘“‘trouble’”’ or ‘‘waste’’. 


4. On or about June 23, 1973, complainant shipped the 
tomatoes from Stono, South Carolina to respondent in 
Chillicothe, Ohio. The carload arrived in Chillicothe at 1:00 P.M. 
on June 27, 1973. 


5. After discovery of the condition of the tomatoes on the 
evening of June 27, respondent asked the broker to contact 
complainant to see what could be done. Pursuant to this request, 
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the broker called complainant, at which time complainant 
requested an inspection. 


6. On the morning of June 28, respondent requested a Federal 
inspection. The inspector was not able to make the inspection 
until the evening of June 29. The results of the inspection, in 
relevant part, are as follows: 

Condition: Average approximately 60 % green and breakers, 10 % turning 

and pink, 10 % light red and red. Decay range from 10 to 30 %, average 

20 %. Serious damage by sunken discolored areas generally occurring over 

the shoulders range from 6 to 24 %, average 13 %. Decay is mostly Watery 

Soft Rot, some Alternaria Rot in mostly advanced, many early stages. 


Grade: Meets quality requirements, but fails to grade U.S. No. 3, only 
account condition. 


7. Respondent called the broker on the evening of June 29, and 
informed him of the results of the inspection. Later that night 
respondent informed the broker that he was rejecting the 
tomatoes. 


8. At 10:00 A.M. on June 30, 1973, the broker informed 
complainant that respondent wanted to reject the entire carload of 
tomatoes. Respondent also notified complainant of his rejection 
by telegram at 1:25 P.M., June 30, 1973. 


9. A formal complaint was filed on October 29, 1973, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges in its formal complaint and opening 
statement that it sold a carload of tomatoes to respondent on 
f.o.b. acceptance terms. Respondent denies complainant’s 
allegation and attaches a sworn statement from the broker, a 
telegram from the carrier to respondent, and a telegram from 
complainant to the carrier to support his contention. After 
reviewing this evidence, as well as the Department’s report of 
investigation, it is our conclusion that the terms of the contract 
were not f.o.b. acceptance, but rather called for an f.o.b. sale. 


Complainant next alleges that it shipped the kind, quality, 
grade, and size of commodity specified in the contract, and that 
respondent accepted the load upon arrival in Chillicothe, Ohio. 
Respondent denies these allegations. 


The first issue that will be discussed is the question of ac- 
ceptance. The carload of tomatoes arrived at 1:00 P.M. on June 
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27, 1973. Respondent examined the goods that evening and 
immediately informed the broker of their condition. Pursuant to a 
request from complainant, respondent requested a Federal in- 
spection on the morning of June 28, but was unable to obtain it 
until 3:30 P.M., June 29. Respondent gave notice of rejection to 
the broker later that evening. The broker communicated this 
notice of rejection to complainant at 10:00 A.M., June 30. It is 
clear from these facts that respondent’s acts constituted ac- 
ceptance. In the case at bar, notice of rejection must be given to 
the seller within two hours after the results of the inspection are 
obtained. Notice of rejection was given timely to the broker, but it 
was ineffective because it was not communicated to complainant. 
The regulations require the buyer to communicate notice of 
rejection to the seller. Notice to the broker does not satisfy this 
requirement. Accordingly, we conclude that respondent accepted 
the tomatoes. 


Having accepted the carload, respondent is liable for the 
purchase price thereof less the damages which resulted from any 
breach of contract on complainant’s part. Joe Belson v. Hoosier 
Potato Co., Inc., 23 A.D. 1570 (1964). 


Complainant alleges that the terms of the contract call for the 
tomatoes to have 20-25 percent ‘“‘waste”’ plus ‘“‘shoulder trouble’’. 
Complainant sought to support this contention by statements of 
Paul J. Dimare and Thomas L. Campbell, both of whom Were 
personally involved in the transaction in question. However, 
neither statement is sworn to. Respondent, who was also per- 
sonally involved in the transaction, denied complainant’s 
allegations in his sworn answering statement and contended that 
the agreement called for 15 percent trouble. The burden of proving 
the terms of the contract, by a preponderance of the evidence, 
rests upon complainant. Respondent has admitted in his answer 
that the contract called for 15 percent damage. Therefore, we can 
conclude that the contract called for at least 15 percent decay. 
Complainant, however, has not proven, by a preponderance of the 
evidence, that it was 20-25 percent plus “shoulder trouble’. 


Accordingly, we conclude that the contract called for 15 percent 
“‘waste’’. 


The results of the inspection indicate that decay ranged from 10 
to 30 percent, averaging 20 percent. Taking into consideration 
allowable increase in deterioration to destination, the range of 
decay is still abnormal. We conclude, therefore, that the tomatoes 
did not comply with the contract in violation of section 2 of the 
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Act. In consideration of the high range of decay, we find that the 
tomatoes were deteriorated 10 percent beyond the amount per- 
mitted under the terms of the contract, and that allowance to 
respondent of 10 percent of the contract price as damages is 
reasonable under the circumstances. 


The value of the tomatoes meeting contract requirements here 
is the f.o.b. price of $2,815.00. Respondent’s damages are 10 
percent of that amount, or $281.50. Respondent is, therefore, 
jiable to Complainant in the amount of $2,533.50. Failure to pay 
this amount is a violation of section 2 of the Act for which 
reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,533.50 with interest thereon 
at the rate of 8 percent per annum from July 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,937) 


La Casita Farms, Inc. v. Roryat Meton Co. PACA Docket No. 
2-3280. Decided July 15, 1974. 


Order amending prior order 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Complainant pro se. 
Respondent pro se. 
Radtesky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 
timely complaint was filed in which complainant requested an 
award of reparation against respondent in connection with trans- 
actions involving perishable agricultural commodities in in- 
terstate commerce. A copy of the complaint was served upon 
respondent, which failed to file an answer thereto. Thereafter, anc 
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in accordance with section 47.8(d) of the rules of practice, 7 CFR 
47.8(d), an order was issued on April 9, 1974, awarding reparation 
to complainant against respondent in the amount of $23,379.30, 
with interest thereon at the rate of 8 percent per annum from 
August 1, 1973, until paid. 


In a further review of the file in this matter it has been found 
that we erred in our order of April 9, 1974, in that the amount of 
$23,379.37 awarded in that order was incorrect. The correct 
amount, and the amount which should have been awarded, was 
$27,883.54. 


According, the order of April 9, 1974 is amended, with the 
reparation awarded therein being increased by $4,504.24, to a 
total of $27,883.54. Respondent shall pay this sum to complainant 
within thirty days from the date of this order, with interest 
thereon at the rate of 8 percent per annum from August 1, 1973, 
until paid. 


Copies of this order shall be published. 


(No. 15,938) 


AvoteH O. ANDERSON v. Bic STONE CANNING Company. PACA 
Docket No. 2-2557. Decided July 17, 1974. 


Growing contract — sweet corn for canning — Refusal to harvest — Allega- 
tion that corn could not be harvested under circumstances — Burden of 
proof — failure to sustain — Reparation for reasonable value 


Where the sweet corn of complainant was not harvested for canning purposes for 
the reason that respondent chose not to do so, respondent is liable to com- 
plainant for the reasonable value of the unharvested corn as found herein. 
Reparation is awarded complainant against respondent in the amount of 
$3,544.45 with interest. 


Ronald C. Aho, Brookings, S. Dakota, for complainant. 
Robert R. Pflueger, Ortonville, Minn., for respondent. 
James F. Hunter, Ill., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


is a reparation proceeding under the Perishable 
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Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $3,544.45 in 
connection with the sale of 65 acres of sweet corn by complainant 
to respondent to be harvested by respondent and shipped in in- 
terstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


An oral hearing, requested by respondent, was held at Or- 
tonville, Minnesota on February 13, 1973, but was immediately 
adjourned to allow complainant sufficient time to obtain counsel. 
The oral hearing reconvened at Ortonville, Minnesota on October 
8, 1973, at which hearing both parties were present and 
represented by counsel and various witnesses testified. Both 
complainant and respondent submitted proposed Findings of Fact 
and Conclusions and Order. In addition, complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Adolph O. Anderson, whose 
address is Brandt, South Dakota. 


2. Respondent is a corporation, Big Stone Canning Company, 
whose address is Ortonville, Minnesota. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. On or about February 2, 1971, in the course of interstate 
commerce, complainant sold by written contract to respondent 65 
acres of sweet corn to be harvested by respondent in Deuel 
County, South Dakota and thereafter shipped to Ortonville, 
Minnesota. 


4. The contract contained a lengthy list of duties and 
provisions binding upon either or both parties. Paragraph 9 of the 
contract provided in pertinent part: 


‘In the event that the Company is unable to operate its factory because 
of fire, strikes, tornado, weather conditions, lack of labor or supplies the 
Grower shall not be entitled to any compensation from the Company for 
corn not delivered but his compensation shall consist exclusively in his 
right to use corn grown pursuant to this agreement for feeding of livestock 
only.” 
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“Tf for any other reason than stated above, other than the Growers 
refusal to cooperate with the Company’s directions, the corn cannot be 
picked for canning purposes; Company agrees to pay Grower for dry 
mature shelled sweet corn, with moisture under 21 %, the sum of $30.00 a 
ton, picked and delivered by the Grower to the Company’s nearest factory. 
It is agreed that the acceptance of and the payment for said dry mature 
sweet corn shall constitute the complete liability of said Company to said 
Grower for failure to accept Growers sweet corn during the canning 
season.” 


“Tt is understood that Grower has the option in the event his sweet corn 
is passed during the canning season to retain the sweet corn for his own 
personal use but not for sale.’’ 


5. The contract further provided the following schedule of 
prices per ton of sweet corn for canning: 


ORTONVILLE 


Moisture Moisture Moisture Moisture 
73 % & Up 70-72.99 % 68-69 .99 % Below 68 % 


NK 7480, Yukon 

and Similar 

types 

No. 199, Tender- 

moist, Midway, 

Jubilee and Simi- 

lar types $16.00 $15.00 $14.00 $13.50 


6. At various times during the first part of September, 1971, 
complainant was advised that harvesting would start within two 
or three days, that there would be a little delay in picking because 
it was too wet, that only one-half of the corn would be taken, and 
finally that the corn was too hard and would not be harvested. 


7. Respondent neither accepted nor took any of the 65 acres of 
sweet corn contracted for. Subsequently, respondent has made no 
payment to complainant. The reasonable value of the corn was 
$54.53 per acre, for a total of $3,544.45. 


8. Complainant attempted to sell the corn for silage but was 
unable to do so. The corn was plowed under in the spring of 1972. 


9. An informal complaint was filed on October 22, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute concerning the fact that the parties in their 
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contract of February 2, 1971, understood and agreed that com- 
plainant was to grow 65 acres of sweet corn during the 1971 
season. There likewise is no dispute that respondent accepted 
none of the 65 acres of sweet corn contracted for. 


The principal dispute involved in this proceeding concerns 
respondent’s refusal to harvest complainant’s 65 acres of sweet 
corn. This action arises out of substantially the same factual 
situation as that contained in Ommen v. Big Stone Canning 
Company, 32 A.D. 946. Mr. Edwin C. Kraus, Chairman of the 
Board of the Big Stone Canning Company, testified at the oral 
hearing that the weather in 1971 was wet and rainy, which 
prevented normal harvesting. The wet weather, combined with 
extreme heat, resulted in ‘“‘bunching’’, which means that in spite 
of carefully calculated planting dates, several fields of sweet corn 
would mature at the same time. Under these conditions, not all of 
the corn could be harvested before it became too mature, or too 
dry. For these reasons, combined with a labor shortage at the 
respondent’s plant, complainant’s corn could not be picked for 
canning purposes. Mr. Kraus testified that at the time com- 
plainant’s corn was rejected, he saw tests performed by the 
company showing the corn to be “66 and something”’ percent 
moisture. Although records of the tests were in respondent’s 
possession, they were not produced nor could Mr. Kraus recall 
moisture contents in other fields that were passed. 


Complainant testified that his sweet corn crop looked very good 
as compared with other years, based on population and size of the 
ears as well as general appearance. Complainant testified that 
weather was average during the summer and fall of 1971, and that 
picking delays would have been no more than a day or so, which 
was normal. Complainant testified that on September 15, 1971, 
approximately one week after the corn was rejected, a sample of 
the corn was gathered and was taken to South Dakota State 
University at Brookings, South Dakota, to be tested for moisture 
content. 


Professor R. C. Kinch, Professor of Plant Science, South 
Dakota State University, testified that when tested on September 
16, 1971, complainant’s corn contained 66.5% moisture. 
Professor Kinch also testified that in tests on field corn moisture 
might drop about 2% to 3% per day during the active stages 
down to 60 %. Mr. Kraus testified that weather was a prime factor 
in loss of moisture and that fields of sweet corn had been known to 
lose as much as 7 % per day while other fields might hold nearly 
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steady for weeks. Mr. Kraus had no opinion as to the probable 
rate that complainant’s corn might have declined in moisture. 


Climatological observations for the year 1971 for Clear Lake, 
South Dakota, approximately 15 miles from complainant’s farm 
and the closest reporting station, show no departures from 
monthly long-term means, in regard to both temperature and 
precipitation. This would seem to be in accord with the testimony 
of Donald Wentworth, an employee of respondent. 


Respondent is the party relying on Paragraph 9 of the contract 
and therefore has the burden of proving that it was ‘‘unable to 
operate its factory because of . . . weather conditions”’ or that for 
some ‘‘other reason . . . the corn cannot be picked for canning 
purposes.’”’ Ommen v. Big Stone Canning Company, 32 A.D. 
946. Mr. Kraus testified that the company scattered its ap- 
proximately 2,000 leased acres of sweet corn throughout an area 
approximately 80 miles by 90 miles. Upon cross-examination, Mr. 
Kraus implied that had there been more acres of sweet corn in the 
Clear Lake area, more attention would have been devoted to that 
area and complainant’s corn would have been picked before its 
moisture got low. As it was, respondent chose to move its 
operation to the Wilmar and Clara City, Minnesota areas where 
there were more acres of sweet corn under cultivation. In other 
words, the reason the sweet corn was not picked for canning 
purposes was that respondent chose not to do so. 


We conclude that respondent has failed to sustain the burden of 
proving that complainant’s sweet corn could not have been picked 
for canning purposes. Respondent merely decided to devote its 
time and efforts to other areas. There is no indication that weather 
either made the corn unsatisfactory for canning purposes or 
prevented its harvest. The construction urged by respondent 
“leaves the grower’s chances of a successful harvest dependent 
not only upon favorable weather conditions, but also dependent 
upon how much acreage the processor has contracted with other 
growers and which acreage the processor chooses to harvest where 
weather conditions are less than ideal.’’ Stender v. Twin City 
Foods, Inc., 5 Wash. App. 809, 490 P.2d 1311, 1314. Such 
construction, as contended by respondent, does not give effect to 
the plain meaning of ‘‘cannot be picked for canning purposes’’, 
nor is such construction warranted from the evidence as regarding 
the bilateral intention of the parties at the time of contracting. 
Respondent is therefore liable for the reasonable value of the 
unharvested sweet corn. 
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Complainant testified that the reasonable value of the sweet 
corn was $54.53 per acre. Complainant introduced copies of 
records for 1969 showing a yield of $51.36 per acre. Complainant 
further testified that he had received a low yield of $45.00 per acre 
and that he believed he had received a high yield of $55.00 per 
acre. Complainant stated that $54.53 ‘‘was just as accurate an 
estimate as I could make’’, such estimate being based on the 
general condition of the 1971 crop. Moreover, complainant 
testified that his 1971 sweet corn crop was “‘the best sweet corn 
crop that we’d ever had’’, based on “‘the amount of the population 
and the size of the ears’’ as well as by ‘‘just general looks’’. 
Respondent vigorously questioned the basis for the estimate, but 
entered no testimony as to the probable value of the corn and 
produced no records showing previous yields. Absent testimony 
to the contrary, we conclude that the reasonable value of com- 
plainant’s unharvested sweet corn was $54.53 per acre. Mr. Kraus 
testified that approximately ten pounds of seed was used per acre 
and that growers were charged for this seed at the rate of 58 cents 
per pound. Consequently, the cost to complainant for seed, in this 
case, would be $5.80 per acre times 65 acres, or a total of $377.00. 
Mr. Kraus testified that in instances where corn is passed and not 


harvested by respondent, the cost of such séed is not charged to 
growers. However, the complainant’s estimate of $54.53 was a net 
per acre yield, thereby taking the factor of seed cost into con- 
sideration. 


Complainant testified that he was a grain farmer and kept little 
livestock. When his corn was rejected, complainant testified that 
he placed an advertisement in the Brookings, South Dakota 
Advertiser, a local newspaper of general circulation, advertising 
the corn as ideal for silage. Complainant further testified that he 
received no response from the advertisement. Respondent in- 
troduced considerable evidence as to the price and saleability of 
silage in the Ortonville, Minnesota area in 1971. However, we are 
satisfied that complainant made a good faith effort to sell his corn 
as silage, and was unable to do so. Respondent also introduced 
testimony as to the value of the sweet corn as a green manure 
crop. However, complainant testified that he customarily plowed 
his fields in the spring and that the sweet corn, far from enhancing 
his 1972 crop, delayed planting and reduced yields during 1972. 
Finally, respondent testified that the sweet corn, picked, shelled 
and delivered to respondent’s plant with moisture no higher than 
21 % would have been purchased at $30.00 per ton. However, 
complainant testified that shortly after his 1971 sweet corn crop 
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was rejected by respondent, it was hit by a killing frost which 
foreclosed this last option. From the evidence, we conclude that 
complainant made a good faith effort to mitigate any damage he 
may have suffered, but the sweet corn was of no value to him. 


Respondent’s failure to pay to complainant the total of 
$3,544.45 is a violation of Section 2 of the Act, for which 
reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,544.45 with interest thereon at 
the rate of 8 percent per annum from October 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,939) 


Sunny STATE PropucE Co. v. Happap & Sons BrokERAGE. PACA 
Docket No. 2-3417. Decided July 18, 1974. 


Order for payment of undisputed amount 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Complainant pro se. 
Respondent pro se. 
M. Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was timely filed in which com- 
plainant seeks reparation against respondent in the amount of 
$91,945, which amount is alleged to be due complainant in con- 
nection with the sale, to respondent of 30 car and truck loads of 
potatoes shipped in interstate commerce. 


A copy of the formal complaint along with a copy of the 
Department’s report of investigation was served upon respond- 
ent. Respondent filed an answer thereto in which it admits owing 
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complainant the sum of $90,680 in connection with the trans- 
actions involved herein, but denies liability to complainant for the 
full amount claimed in the complaint. 


It is provided in section 7(a) of the Act (7 U.S.C. 499g), in 
pertinent part, as follows: 


If, after the respondent has filed his answer to the complaint, it 
appears therein that the respondent has admitted liability for a portion of 
the amount claimed in the complaint as damages, the Secretary. . . may 
issue an order directing the respondent to pay complainant the undisputed 
amount on or before the date fixed in the order... . 


Accordingly, under authority of the statute quoted above, 
respondent shall pay to complainant, as an undisputed amount, 
$90,680. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at a rate of 8 
percent per annum from December 1, 1973, until paid. 


Respondent’s liability for the payment of the disputed amount 
is left for subsequent determination in the same manner and under 
the same procedure as if no order for payment of the undisputed 
amount had been issued. 


Copies of this order shall be served on the parties. 


DISMISSAL — AUTHORIZATION OF COMPLAINANT 


(No. 15,940) 


Aceway, Inc., Country Foops Division v. NEw Era Foops oF Micu- 
IGAN, Inc., and/or Mr. Cuirs Potato Cuips, Inc. PACA 
Docket No. 2-3302. In order issued July 5, 1974, by Donald 
A. Campbell, Judicial Officer. 


DISMISSAL — COMPLAINT NOT TIMELY FILED 
(No. 15,941) 
Marvin R. Potkow Company v. Roen Orcnarps. PACA Docket 


No. 2-3320. In order issued July 5, 1974, by Donald A. 
Campbell, Judicial Officer. 
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REPARATION AWARDED — DEFAULT ORDER 


(No. 15,942) 


Dixon Tom-A-Tor CompanlieEs, INc. v. Pat RoMANOo’s Propuce Co., 
Inc. PACA Docket No. 2-3405. Reparation of $10,095.75 
with 8 percent interest from February 1, 1974, awarded com- 
plainant against respondent in order issued July 2, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,943) 

J. F. Wyman, Inc. v. J. S. Kassour & Son, INc. PACA Docket 
No. 2-3403. Reparation of $3,274.15 with 8 percent interest 
from September 1, 1973, awarded complainant against 
respondent in order issued July 2, 1974, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,944) 
Sunkist Growers, Inc. v. Bos Cain’s AAA Propuce Company. 


PACA Docket No. 2-3404. Reparation of $3,411.75 with 8 
percent interest from October 1, 1973, awarded complainant 
against respondent in order issued July 2, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,945) 


Vec-Pak, Inc. v. Davita Distrisutine Co., Inc. PACA Docket 
No. 2-3402. Reparation of $3,969.55 with 8 percent interest 
from February 1, 1974, awarded complainant against re- 
spondent in order issued July 2, 1974, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,946) 


CENTRAL FLoripA Propuce Co., Inc. v. J. K. McCutton, Jr. 
PACA Docket No. 2-3393. Reparation of $4,493.30 with 8 
percent interest from January 1, 1974, awarded complainant 
against respondent in order issued July 11, 1974, by Donald 
A. Campbell, Judicial Officer. 
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(No. 15,947) 


HILitsipE OrcHarRDs uv RAY FLEMMING Fruit Sates, Inc. PACA 
Docket No. 2-3392. Reparation of $8,469.00 with 8 percent 
interest from October 1, 1973, awarded complainant against 
respondent in order issued July 12, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,948) 


LAMANTIA-CULLUM-CoLLigER & Co., INc. v. MILLER’s FARM MARKET. 
PACA Docket No. 2-3411. Reparation of $1,879.70 with 8 
percent interest from March 1, 1974, awarded complainant 
against respondent in order issued July 12, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,949) 


Souza Bros. Packinc Company, Inc. v. W. F. WititiAMs Company. 
PACA Docket No. 2-3410. Reparation of $2,999.90 with 8 
percent interest from November 1, 1973, awarded com- 
plainant against respondent in order issued July 12, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,950) 


A. C. Carpenter, Inc. v. THE KITCHEN oF WESTCHESTER, INC. 
PACA Docket No. 2-3414. Reparation of $2,982.00 with 8 
percent interest from May 1, 1973, awarded complainant 
against respondent in order issued July 15, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,951) 


Cart A. Meyer & Sons v. Summit Potato Propucts, Inc. PACA 
Docket No. 2-3413. Reparation of $5,326.01 with 8 percent 
interest from October 1, 1973, awarded complainant against 
respondent in order issued July 15, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,952) 


Dixon Tom-A-TorE Propuce, Inc. v. Tony’s Propuce, Inc. PACA 
Docket No. 2-3412. Reparation of $730.00 with 8 percent 
interest from January 1, 1974, awarded complainant against 
respondent in order issued July 15, 1974, by Donald A. 


Campbell, Judicial Officer. 


(No. 15,953) 
Henry A. PoLtak RIVERHEAD CorRPORATION v. Cuas. Rin1’s Sons, 
Inc. PACA Docket No. 2-3421. Reparation of $3,245.00 with 
8 percent interest from December 1, 1973, awarded com- 
plainant against respondent in order issued July 19, 1974, 
by Donald A. Campbell, Judicial Officer. 


(No. 15,954) 


MEYER TomMATOEs v. S & S Tomato Co. PACA Docket No. 2-3419. 


Reparation of $2,000.00 with 8 percent interest from No- 
vember 1, 1973, awarded complainant against respondent in 
order issued July 19, 1974, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,955) 


Sam STRICKLAND INc. v. GREEN VALLEY Farms & PropucE Co. 
PACA Docket No. 2-3420. Reparation of $9,150.00 with 8 
percent interest from December 1, 1973, awarded com- 
plainant against respondent in order issued July 19, 1974, 
by Donald A. Campbell, Judicial Officer. 
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